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Announcement Extraordinary. 


The BANKING LAW JOURNAL takes pleasure in announcing to 
its readers, and to bankers, economists and students of the monetary 
question in general, that it will publish in the May number a paper of 
MOST EXTRAORDINARY INTEREST, under the tithe WHAT IS 
MONEY, in which there will be presented an entirely new and novel 
view of this important subject. 

The author of the paper is Mr. A. Mitchell Innes, who has 
long been connected with the British Foreign Office, for many years 
Under-Secretary of State for Finance in Egypt, at present Councillor of 
the British Embassy at Washington, and during the absence of Ambassa- 
dor Bryce, the charge d'affaires ad interim of the Embassy. 

In the many years during his service in various countries, Mr. Innes 
has gathered a large fund of information on this most interesting sub- 
ject, the study of which has led him to conclusions which will prove 
startling, yet which, in the opinion of experts to whom they have been 
submitted, will throw much new light upon the money question, and 
tend to illuminate many points that have always been somewhat obscure. 

He produces historical evidence, made available by modern research, 
which absolutely controverts the almost universally accepted doctrine 
of Adam Smith upon which present theories of political economy are 
based, viz.: 

That out of primitive barter there was evolved, by a process of 
selection, the use of some specific commodity (which was generally ac- 
ceptable) as a medium of exchange and measure of value, which com- 
modity thus became *‘ money’’ ; 


That eventually out of numerous commodities the precious metals 
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came by common consent to be chosen by all civilized people as the only 
medium of exchange; 

That certain definite weights of the metals (coins) thus became the 
standards of values, which governments stamped to guarantee their in- 
tegritv ; 

That frequently in past centuries kings and rulers used this power 
of fixing value measures to debase the coins, thus causing disturbances 
in prices and swindling of the people ; 

That to economize the use of metals the modern device of credit in- 
struments, promising to deliver metallic ‘" money,’’ was invented and 
became acceptable in making exchanges. 

It is shown that the supposed historical basis of these theories does 
not exist and that therefore the arguments based thereon are fa//acious. 

That in fact all trading other than direct barter has been upon credit, 
and that money is nothing but credit; A’s money being B’s debt to him, 
and when B pays his debt A’s money disappears ; 

That the function of banking is to bring the debts and credits together 
so that they may be written off against each other; 

That the application of this novel theory is certain to help in the solu- 
tion of the present-day problems in the monetary field ; 

We believe that the paper is the most noteworthy recent contribution 
to the literature of the subject, that it cannot fail to arouse active dis- 
cussion, and is destined to revolutionize future thinking thereon. Hence 
it should be carefully read by every student of Anance, every banker and 


every economist. 
—— 


State Banking  !t is encouraging to note that Arkansas and Ten- 
Laws. nessee have finally adopted banking codes provid- 
ing for supervision like the more advanced States, 

and that Georgia is agitating for a revision of its code. We may look 
now for some decided move in Mississippi as well. The fortunate thing 
is that there is today a very satisfactory field to draw from in making 
such laws, since the experiences of other States have now proved or dis- 
proved the utility of.certain features. The New York laws have in 
general been regarded very well worth copying; but in point of fact 
Superintendent Van Tuy] has again urged the revision and codification 
of the many provisions in the Banking Law, of which some are incon- 
gruous and antiquated, and others need correction. It is to be hoped 
that the Legislature will not again put off providing for this work, 
which is certainly necessary if New York is to keep its rank as the Em- 
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pire State in the field of sound legislation, and toserve as a model for 
all the others. 


A Surprising One anomalous feature in the New York law is well 
Anomaly. worth eliminating in any revision that may be under- 
taken. It is the proviso under which a State bank or 
trust company in the metropolis may keep a substantial part of its re- 
serve in another institution in any part of the State. It reverses the 
usual and proper method, permitting the institutions in New York, 
the great reserve center, to have part of their reserves in Auburn, or 
Schenectady, or Mount Vernon; noother law presents such an anomaly. 
In practice the permission is probably not availed of to any degree that 
militates against the soundness of the reserves; but the permission is 
there. It would seem desirable also to introduce some provision to fortify 
the savings bank reserves or surpluses, which the Banking Depart- 
ment is recommending. Finally there seems no sound reason why the 
supervision of private banks is placed under the Comptroller of the State 
instead of the Banking Department. 


a It is much to be reyretted that in the two South- 
Arkansas Laws. ern States that have adopted new codes, the law- 

makers could not have gone farther ; in this re- 
spect California, and even Alabama, made a better record. No ade- 
quate provision is made for the proper regulation of savings deposits. 
While there may not be a large amount of these, the time will come when 
there will be and provision therefor should be anticipated. The impor- 
tant subject of reserves is also treated with indifference. In the Ten- 
nessee law there is no provision for any fixed cash reserve whatever; 
the entire 10 per cent. prescribed to be held may be on deposit with other 
banks with no attempt to designate or regulate the latter. Arkansas 
does better in that it fixes 15 per cent. reserves and specifically pro- 
vides for reserve banks, requiring these to hold 20 per cent. But the 
requirement is weakened by the fact that any part of the 15 per cent. 
(even up to nine-tenths) may be in reserve banks, and the latter need 
hold only 8 out of their 20 per cent. in actual cash. This makes a 
very slender cash reserve against deposits. In Tennessee there is no 
legal requirement for any cash; in Arkansas $1,000 of deposits in a local 
bank may have against it only $15 in cash in the local bank, and $135 
in the reserve bank, against which the latter need hold only $10.80 cash. 


—3 


“Blue Sky” There is danger that the impulse given to legislate 
Laws. against ‘‘fake’’ security dealers by the Kansas experi- 
ment will result injuriously. The Indiana Legislature 

passed a law which was demonstrated to be so defective that the Governor 
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vetoed it and recommended a careful examination of the subject by a com- 
mission of experts before legislating. In New York the assembly has 
passed a law which is also regarded objectionable and which will be con- 
tested before the State senate. It is imperative that legitimate business 
shall not be interfered with by such laws; and this is particularly true 
in New York where so much of the proper security selling of the country 


is carried on. An unwise act might readily prove very disastrous and 
the business of the State and of the country would suffer materially 
therefrom. There should be a frank co-operation between the legisla- 
tors and the investment bankers so as to produce something sound. This 
has not as vet taken place at this writing, but should be easy of accom- 
plishment. 


The New York The proposed New York law creates a securities, 
Plan. board composed of the Governor, the Lieutenant- 
Governor and the State Comptroller to pass upon 
stock and bondissues. Of course these officials are too busy with their 
usual duties to actually do this work. Hence there is an examiner of 
securities provided for, with assistants. All securities of corporations 
not now otherwise regulated (such as banks, public utility companies, 
etc.) are to be passed upon. There must be filed very complete papers 
as to the status both of the firm or concern offering to sell the securi- 
ties and of the company issuing them; itemized financial statements, 
detailed plan of business, copies of contracts, etc., are required. 
There are to be monthly balance sheets and all books of account are to 
be open to inspection. In short, the business is to be under as full 
scrutiny almost as that of banks by the banking department, with even 
greater inquisitorial powers; and any one selling securities not duly 
passed upon is subject to fine and imprisonment. 


its Vicious The power of the examiner apparently goes so far that if 
Features. he should decide that the company does not intend to do 

a fair business, or that it cannot make a fair return on 
the investment, he may exclude the securities and practically outlaw 
the company. If he thinks the business of the company is unsafe or 
that its assets do not equal its liabilities, he may call for a receiver. 
Yet it is particularly provided that he assumes no responsibility by ap- 
proving any company or security; the approval must state in very 
plain type, that he does not recommend. Now the chief vice is not the 
fact that this is extreme paternalism ; it is the arbitrary power given 
to one man to decide questions that cannot fairly be determined in such 
fashion. Furthermore it obviously prevents any person or company 
from selling a security owned unless the law has been complied with. 
It is thus possible to interfere with legitimate transactions in the best 
of securities, since there is no discrimination allowed for. An indi- 
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vidual wishing to dispose of securities not approved by the State must 
seek a buyer in another State. This inevitably leads to depreciation 
of the value of securities since the market may be arbitrarily restricted. 
And all this is to be put upon the people of New York because there 
has been no intelligent effort to draft a proper law to prevent bogus 


business. 
— ed 


The death of Mr. Morgan at the age of 76, 
removed perhaps the most unique char- 


John Pierpont Morgan. 


acter of the half-century of the world’s greatest progress, in the devel- 
opment of which a larger number of great men were engaged than 
ever before in its history. Among these he was easily the recognized 
leader in the last twenty years of his life. 

His phenomenal success in the field of finance was due, aside from 
his remarkable capacities, to his keen foresight of future conditions, 
his untaltering confidence in the greatness of his country, and his abil- 
ity through an unquestioned integrity of purpose, to inspire the same 
confidence in others, capitalists, and investors, both at home and 
abroad. He never asked others to take a risk where he himself was 
not prepared to invest his capital and his name; and everyone knew 
that his promises were always kept. 

Mr. Morgan’s great constructive work began when, after the panic 
of 1893, our industries were prostrate and our Government on the brink 
of fiscal suspension; the conditions imperatively called for a man of 
extraordinary creative genius to rebuild ‘and effectively utilize our re- 
sources; and he was the only man that measured up to the needs in 
courage, capacity and character. The astounding progress of the 
Nation since the reconstruction began is the lasting monument to his 
genius and his character. 

The reconstruction was not accomplished without hurting some in- 
dividuals ; but where one was hurt, thousands were benefited. Some 
of the work was not in every particular in accordance with our latter- 
day concepts of equity with respect to ©’ big business,’’ but the Nation 
recognizes that he had to work with the means and material at hand, 
and that his work was withal far better done than that of others who 
were engaged in the same lines, because he was so much greater than 
they in mental and moral caliber, and the ends he had in view were 
not tinctured with selfishness. Indeed, he had to combat the selfish- 
ness of others. With him the patriotic motive to help the country was 
never absent. When the reaction came in 1907, paralyzing the world 
with fear, it was again Mr. Morgan who allayed the panic when he 
assumed the leadership of the forces that were endeavoring to count- 
eract it. 

True, he was paid, and well paid, for his work ; but the Nation does 
not cavil at that; for Mr. Morgan was never narrow, nor mean, nor 
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sordid; the love of money was not a characteristic ; the major part of 
his personal share of compensation was devoted without the self-adver 
tisement which others sought, to innumerable objects that make for 
advancement of civilization and humanitarianism. The recognition 
accorded to his greatness is therefore fully merited. 

For the continuance of his work in the financial world he selected 
a corps of men, as his partners, who will prove his wisdom by the 
results. 


The President On President Wilson is convinced that there is a 
Monetary Reform. genuine demand for action on currency and 

banking reform as soon as the tariff question is 
out of the way. The feeling in Washington, always sensitive to public 
demands, has under gone a change. Members of Congress are hearing 
from their constituents. Fortunately Mr. Glass, in charge of the matter 
in the lower house is ready for action, and Senator Owen, who is at the 
head of the new Committee on Banking and Currency in the upper house, 
is also getting ready.. The democratic party may thus receive the great 
credit of this reform—a credit that the republicans would have obtained 
and been entitled to, had they not blindly followed the lead of Aldrich 
and Speaker Cannon in the past twelve vears. If now the reform is 


comprehensive and sound the country may be disposed to give Presi- 
dent Wilson and his party a long lease of power. 


Partial Reforms While waiting for Congress, others are making 
Suggested. suggestions. Thus Mr. James G. Cannon, believ- 
ing that no comprehensive legislation can be hoped 
for, presents a simple transition from our clearing-house system, with 
some new features. The points appear on another page. Mr. N. D. 
Alling favors Government notes with large gold reserves. Several 
other measures which are concededly only partial remedies, have been 
suggested. Probably the most novel of any of these suggestions that 
have thus far been brought out is “" The Clearing House as a Guarantor 
Against Panics,’’ by Mr. Murray Corrington of the New York Bar,which 
we publish in this number. Mr. Corrington deals with the develop- 
ment of clearing-house functions to the end that the confidence of de- 
positors may not be shaken by untoward events. There are merits in 
each of the propositions ; but we confess to a belief that we shall be 
able to get much more by way of reform from this Congress and are 
hence disposed, like Mr. Fowler, to keep up the fight for comprehen- 
sive legislation; not yielding the question before hand. The party in 
power must do something definite and useful by way of monetary re- 
form if it expects to retain the confidence of the people. We believe 
the leaders see this and will act accordingly. 


— 
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aeetinne On In a few states it is held that, where a party takes a 


Due Course. negotiable instrument under circumstances sufficient 

to put an ordinarily prudent person upon inquiry, and 
fails to institute an inquiry, he is not a holder in due course, and the 
instrument is open to defenses. 

But this rule does not apply in any of the states which have adopt- 
ed the Negotiable Instruments Law. By section 95 (N. Y. Statute) it 
is provided: “* To constitute notice of an infirmity in the instrument or 
defect in the title of the person negotiating the same, the person to 
whom it is negotiated, must have actual knowledge of the infirmity or 
defect, or knowledge of such facts, that his action in taking the imstru- 
ment amounted to bad faith.’’ 

The question arose in a recent decision by the Supreme Court of 
Oklahoma, McPherrin v. Tittle, 129 Pac. Rep. 721, on page 302 of this 
number of the JOURNAL. The defendants, who were sued on a prom- 
issory note, admitted the execution of the note, but charged that their 
signatures were traudulently obtained by the payees of the instrument, 
in that the note was signed upon the condition that the signatures of 
certain other reliable parties be obtained, which condition was not com- 
plied with. The plaintiff was an indorsee for value before maturity. 
The defendants contended that the plaintiff received the note under cir- 
cumstances which would put an ordinarily prudent person upon inquiry 
as to its validity. The court held that this was not sufficient to deprive 
the holder of the rights which attach to a holder in due course. In 
order for the defendants to make the defense good it was necessary for 
them to show bad faith on the part of the plaintiff. 

It takes a fairly strong case to establish bad faith on the part of the 
indorsee of a negotiable instrument. One case in which bad faith was 
made out, and which is worthy of attention, is Canajoharie National 
Bank v. Diefendorf, 123 N. Y. 191. Two notes, each for $1,000, which 
the payee had obtained from the maker by fraud, were sold by the payee 
to the plaintiff bank. While the maker of the notes lived within a few 
miles of the bank, the notes were executed at a place about two hundred 
miles distant. The maker, who was well known to the cashier of the 
plaintiff bank, was a farmer and was not engaged in any business which 
would necessitate his raising funds by the discount of negotiable paper. 
The payee was a stranger and was introduced to the cashier by a per- 
son who refused to indorse the notes. The cashier stated the amount 
which he would give for the notes, the terms being such that the bank 
was assured of a profit of from fifteen to eighteen per cent., and the 
payee accepted the proposition without quibbling. Here there was 
held to be bad faith and the bank was not permitted to recover against 
the maker. The bank was not a holder in due course and the notes 
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were therefore open to the defense that they had been obtained from the 


maker by fraud. 
SSS 


Effect of Detault in Where a note provides that, upon a default 
Payment of Interest. inthe payment of interest, the entire note, 
principal and interest, shall immediately be- 
come due, one who takes the note after a default in the payment of 
interest takes it after maturity and is not a holder in due course. In 
the Oklahoma case, above referred to, the question was raised as to the 
effect of a default in interest, where no such provision was contained 
in the note. The note was dated October 15, 1908, and was payable 
November 1, 1909. It bore interest from date at the rate of 8 per cent. 
per annum. This made the interest fall due on October 15, 1909, or 
sixteen days before the maturity of the note. The interest was not 
paid, and the plaintiff purchased the note after the default in the pay- 
ment of interest and before the maturity of the note. In the language 
of the court, this question was presented: “‘ Is the fact that interest 
is overdue and unpaid, of itself, sufficient to affect the purchaser of a 
negotiable note with notice that the instrument is dishonored ?’’ 
Authorities are cited, showing that, under such circumstances, in- 
struments have been held to be overdue in Minnesota and Missouri. 


‘" The better rule,’’ said the court, ‘and the one supported by the 
text-writers and the weight of authority, is that a note is not overdue 
by reason of a failure to pay interest prior to the maturity of the prin- 
cipal, in the absence of a stipulation to that effect, because the interest 
is a mere incident to the debt.’’ The authorities cited show that this 
rule has been held in Alabama, California, Massachusetts, Indiana, 
Wisconsin, Oregon and in the Federal courts. 


— 


Damages for Refusal 


An instance of how a bank may blunder into 
to Honor Checks. 


an action for damages is presented in the 
recent case of Reeves v. First National Bank, 129 Pac. Rep. 800, 
decided by the California District Court of Appeal, and published on 
page 305 herein. 

The action was brought against the bank by one of its depositors, 
claiming damages on account of the bank’s wrongful refusal to honor 
two of the depositor’s checks. The bank, though innocent of any 
malice or intentional injury, was held liable in the sum of $300. 

The depositor was a firm and had filed with the bank the following 
signature card: ~ Below please find duly authorized signatures which 
you will recognize in the payment of funds or the transaction of other 
business on our account. Bothsigs. required. R.E. Reeves Co. R. 
E. Reeves. J. A. Wadsworth.’’ 

The card does not clearly indicate whether checks drawn by the 
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firm should bear the firm signature and also the signature of the two 
members of the firm, or whether the members’ signatures would be 
regarded as sufficient. But, from the time of the opening of the ac- 
count, up to the time when this controversy arose, the checks issued 
by the firm bore merely the individual signatures of the two members. 
And the checks were all honored by the bank. The two checks, which 
gave rise to the litigation were signed in this manner and were rejected 
by the bank on the ground that they were not properly signed. The 
facts which prompted the bank to take this action do not appear. It 
was probably due to the desire on the part of some one of the bank’s 
officials to save the bank from possible liability to its depositor on ac- 
count of unauthorized payments. If so, the bank went at it in the 
wrong way. It might have required the filing of a new signature card, 
which would explicitly show what form of signature was wanted, or 
it might have notified the depositor that it wished the checks signed in 
a particular manner. By refusing the checks, without any notification 
to the depositor, it placed itself in a position where it could be held 


liable for damages. 
| —————— 


Guaranty by The national banking act confers upon national 
National Banks. banks no authority, in express terms or by fair im- 

plication, to bind itself by contracts of guaranty or 
suretyship, which are made for the sole benefit of others. Many cases 
have arisen, wherein the customer of a national bank has persuaded the 
bank to sign a letter of guaranty, directed to some person with whom 
the customer desires credit. And it has been generally held that the 
bank is not liable on such a guaranty. 

In the case of Commercial National Bank v. Pirie, 82 Fed. Rep. 799, 
it appeared that a national bank wrote the following letter to a mercan- 
tile house: ° We will guaranty the payment of any bill of goods which 
Mr. R. T. Webb may buy of you while in Chicago, during the present 
week. If this guaranty is not specific enough, we will make it satis- 
factory to you.’’ This letter was held to impose no liability upon the 
bank. ‘‘It has never been supposed,’’ said the court, ‘ that the board 
of directors of a national bank can bind it by contracts of suretyship or 
guaranty which are made for the sole benefit and advantage of others. 
The national banking act confers no such authority in express terms or 
by fair implication and the exercise of such power by such corporations 


would be detrimental to the interests of depositors, stockholders and 
the public generally.’ 

An exception to the rule is found where bank reaps a benefit from 
the transaction, as appeared in case of American Nat. Bank v. National 
Wall Paper Co., 77 Fed. Rep. 85. The facts showed that a national 
bank in the city of Denver secured the stock of a dealer in paint and 
wall paper in satisfaction of its claims against the dealer. In order to 


’ 
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dispose of the stock it organized a corporation, to which it turned over 
the stock to be sold for the benefit of the bank. To carry out this plan 
it was necessary to purchase new goods from time to time, and the bank 
guaranteed purchases of this kind made by the dummy corporation. In 
this case it was held that inasmuch as the bank had received and bene- 
fited by the proceeds of the goods purchased, it could not escape liabili- 
ty on the guaranty on the ground of its want of power. 

A national bank may, of course, make a valid contract of guaranty 
as incidental to the indorsement and transfer of negotiable paper, which 
it negotiates in the ordinary course of business. This authority is vest- 
el in national banks as incident to the express authority conferred upon 
them by that clause of the national banking act which empowers them 
to discount and negotiate commercial paper and other evidences of debt. 


————sS 


When Bank Becomes Whether or nota bank, discounting a note, 

Holder in Due Course becomes a holder in due course was the 

of Discounted Note. question presented in Oppenheimer v. 

Radke & Co., 129 Pac. Rep. 798, recently 

decided by the California District Court of Appeal, and to be found on 
page 308 of this issue. 

The payee of two notes, made by the defendant, transferred them 
toa bank, which passed the amount to the credit of the payee. The 
bank received the notes without notice of the fact that the maker had a 
defense against the payee; and it received no notice of this fact until after 
the maturity of the notes. The payee was allowed to check out the 
amount of the credit given upon the discount of the notes. 

The liability of the maker turned upon the question whether the 
bank was a holder in due course. If it was, then the maker could not 
interpose the defense, which was good as against the payee ; if not, the 
defense could be used and the maker was not liable. 

The rule is thatthe mere passing of the amountof a note, by a bank 
discounting the same, to the credit of the payee of the note, does not 
constitute a purchase for value, and the discounting bank is not a holder 
in due course. But when, as happened in this case, the payee is per- 
mitted to check out the amount of credit given, the bank becomes a 
holder in due course, and it, or its transferree, holds the note free from 


defenses. 


—_————— 


Seabee of The necessity for and method of protesting a for- 
Foreign Check. eign check is taken up in the recent decision of 
the New York Supreme Court, in the case of 

Casper v. Kuhne, 140 N. Y. Supp. 86, on page 299 of this issue. The 
check was in the ordinary form, drawn in New York on a bank in Vi- 
enna. The action was brought on the check against the drawer and 
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the defense relied upon was that the drawer was discharged by the 
failure to protest the check upon its dishonor and give due notice. The 
question was whether the check was a bill of exchange within the mean- 
ing of section 260 of the New York Negotiable Instruments Law, which 
requires protest and notice of dishonor as a condition to holding the 
drawer and indorsers of a foreign bill of exchange. While the law is 
well settled that formal protest is not necessary to charge the drawer 
and indorsers of an inland bill of exchange, or inland check, the court 
stated that there is a noticeable scarcity of authority as to the necessity 
of protesting a foreign check. 

The instrument involved in this action was clearly a check. But, 
by section 321 of the Negotiable Instruments Law it is provided: 

‘“A check is a bill of exchange drawn on a bank, payable on demand. 
Except as herein otherwise provided, the provisions of this chapter ap- 
plicable to a bill of exchange payable on demand apply to a check.”’ 

There is nothing in the wording of the statutes which would indicate 
that foreign checks are not to be included in that class of instruments 
referred to as foreign bills of exchange. The court accordingly held 
that the check in question was a foreign bill of exchange and that, 
under section 260 of the Negotiable Instruments Law, protest was nec- 
essary in order to charge the drawer with liability. 


Ss 


Payment of Checks 4™Mong the questions submitted to our depart- 
Where Aggregate ment of inquiries this month is one which is 
Exceeds Deposit. of general interest to all banks which are 

clearing-house members. It raises the point 
as to what course a bank should take when a number of checks, drawn 
by one of its depositors, are presented at the same time through the 
clearing house, and the aggregate amount of the checks is in excess of 
the amount on deposit to the drawer’s credit. Should the bank return 
all of the checks, or should it pay them so far as the deposit will go? 

If the latter course is to be adopted, then which of the checks should 

be paid, and which should be returned? Should the checks be paid in 

the order of their dates, or should they be paid in the order of the 
amounts for which they are drawn ? 

A Pennsylvania decision, and it appears to be the only decision on 
the point, has held that, where a number of checks against one account 
are presented at the same time through the clearing house, and the 
account is not capable of paying all of the checks, the bank is liable to 
the depositor in damages if it rejects all of the checks. It must pay 
the checks so far as they can be paid with the amount standing to the 
drawer’s credit. The bank may at its option select which of the checks 
it will pay and which it will reject. The decision suggests that the 
bank should pay the checks in the order of their amounts, beginning 
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with the check smallest in amount. In this manner the largest possible 
number of the checks will be paid, and the minimum of injury will be 
done to the credit of the drawer. The question is discussed in full on 
a subsequent page in the Department of Inquiries and Correspondence. 


When Action tor Deposit The defendant bank in the case of Cor- 
Barred by Statute. bin Banking v. Bryant, 151S. W. Rep. 
393, a Kentucky Court of Appeals deci- 
sion, on page 310 of this number, when sued by a depositor to recover 
the amount of his alleged deposit, interposed the defense that the action 
was barred by the statute of limitations, inasmuch as more than five years 
had elapsed between the time of the making of the deposit and demand 
therefor. 
The court held that the position taken by the bank was not sound for 
the reason that no cause of action for the recovery of a demand bank 
deposit arises until the deposit has been demanded and its payment re- 


tused. The statute of limitations, therefore, does not begin to run 
against a depositor in favor of a bank, until he has made demand for 
his deposit and his demand has been refused. The rule laid down by 
the court is well sustained by the authorities, and there is little, if any, 
express authority to the contrary. 

There is a very good reason why the statute of limitations works 
differently with a bank deposit than in the case of other obligations. 
In the case of the ordinary debt it is the right of the creditor to have 
his debtor seek him out and pay him. There is no such obligation ow- 
ing from a bank to its depositor. The general custom in the banking 
business is to pay a deposit only upon a proper demand therefor When 
the money is deposited neither party to the transaction intends or ex- 
pects that any payment is to be made until the depositor makes his de- 
mand. In the case of the ordinary debt, the creditor expects that the 
money will be paid as soon as it is due. If it is not he may commence 
action without any formal demand. But the bank depositor may not 
commence an action until he has made a demand. It is a condition to 
his right to bring suit. His right of action against the bank accrues 
only when he has made demand and, therefore, the statute does not 
begin to run until the demand has been made. 

A promissory note payable on demand in some ways resembles a 
deposit payable on demand. But, in the contemplation of the law, a 
demand note is due upon the day of its date. As it has been expressed, 
a note payable on demand is payable without demand. The demand is 
not a condition to the holder’s right to bring suit against the maker 
and the statute begins to run from the date of the note. 

On this score certificates of deposit have given the courts no little 
trouble. On one hand a certificate of deposit is quite similar to a gen- 
eral deposit and, on the other hand, it is not unlike a demand promis- 
sory note. The result has been that the courts of the different states 
are divided on the question, some holding one way and some the other, 
the weight of authority being slightly in favor of the rule that the 
statute does not begin to run against a certificate of deposit until a 
demand has been made. 
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NOTICE OF DISHONOR (Continued). 
Notice May be Given Personally or Through the Mails. 


The rule of the law merchant, requiring personal notice where 
the parties reside in the same place, has been changed by the 
Negotiable Instruments Law, and now notice may be given 
in all cases by delivering it personally or by sending it through 
the mails. 


3. Manner of Giving Notice by Mail. 

When a notice is duly addressed and deposited in the post office, 
or in any branch post office, or in any letter box under the 
control of the post office department, it is deemed to have 
been received notwithstanding any miscarriage in the mails. 
It has been held that valid notice may be given by delivering 
it to the letter carrier while making his rounds. 

When Notice May Be Given. 

Notice may be given as soon as the instrument is dishonored. As 
to notes payable at a bank, it has been intimated that, if the 
instrument is presented during the day and payment refused, 
the holder should wait until the close of banking hours before 
giving notice of dishonor. 


$22. Notice May be Given Personally or Through the Mails.— 
Under section 167 of the Negotiable Instruments Law notice of dis- 
honor may be given in all cases by delivering it personally, or by 
sending it through the mails. 

The earlier rule, under the law merchant and before the adoption of 
the uniform statute, was that, where the holder of the instrument and 
the person who was to be notified of its dishonor resided in the same 
place, notice must be personal and could not be served by mail. 

In Smith v. Hill, 6 Wis. 154, it was held that a notice of dishonor 
sent through the post office was insufficient to charge an indorser, 
where the indorser resided within two miles of the residence of the 
notary making the protest. And in the case of Brown v. Bank of 
Abingdon, 85 Va. 95, the indorser lived about 208 yards from the post 
office where a notice of dishonor intended for him was mailed, but his 
house was just outside the corporate limits of the town. It was held 
that the indorser was entitled to personal notice. 

In another case it was said: ‘© It is well settled that where the 
transaction, of which notice is to be given, takes place in the same 
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town in which the party to whom the notice is to be given resides, such 
notice must be personal, or at his domicile or place of residence, and 
not through the post office.’’ Shelburne Falls National Bank v. 
Townsley, 102 Mass. 177. 

In Nevins v. Bank of Lansingburg, 10 Michigan 547, it was held 
that a notice of dishonor, deposited in the post office at Grand Rapids, 
Mich., directed to the party sought to be charged at Grand Rapids, 
was not sufficient if the party resided in Grand Rapids. He was, un- 
der the circumstances, entitled to a personal notice, or notice left for 
him at his residence or place of business. 

In applying this rule the question frequently arose as to what was 
to be understood as the same place or town. Some cases have held 
that it did not mean merely within the same corporate limits, but in 
the same vicinity, doing business at the same common center. They 
have held accordingly that, where the indorser resided outside the Jim- 
its of the city or town where the presentment was made, yet transacted 
business and received his mail there, and there was no post office in 
the town where he resided, nearer to his residence, to which the notice 
could be sent by mail, then he was to be considered in the same place, 
within the meaning of the commercial rule, and entitled to personal 
notice, as though he were actually within the limits of the city or town. 

In Patrick v. Beazley, 6 Howard (Miss.) 609, it was said: “It is 
often very difficult to determine the precise limits of towns, when they 
have not been incorporated ; and, in that case, different opinions may 
exist as to where they cease and the country begins. In cases of cities 
or incorporated towns a surer criterion is fixed by the boundary line ; 
and yet, a moment’s reflection must satisfy all that the rule would not 
be the less exposed to embarrassment, if not to ridicule ;. for it may so 
happen, and in large commercial towns such will, no doubt, often be 
the case, that a party living within the admitted environs of the place, 
may yet be beyond the actual boundary line of the corporation, and so 
lose a privilege to which he would be, otherwise, ciearly entitled ; and 
one who resides two miles from the holder may claim personal notice, 
whilst another living perhaps within fifty yards of him, must take the 
chances of the post office. Such a discrimination appears to us to be 
without reason or foundation. The obvious meaning of the courts, 
when they require personal notice if the indorser lives in the same 
town or place, is the same immediate neighborhood, whether it be in 
town or the country.’’ 

On the other hand there were authorities which held that, even 
under the rule of the law merchant, °‘ the same place,’’ referred to the 
corporate limits of the town or city where the presentment was made 
and that, consequently, where the indorser resided outside of those 
limits, he was not entitled to personal service, even though he received 
his mail within such limits. Thus, in the case of Westfall v. Farwell, 
13 Wis. 504, it was held that, where the indorser of a note payable at 
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Madison, Wis., resided in the town of Westport, distant six miles from 
Madison, but usually received his mail at the post office in Madison, a 
notice of dishonor might be mailed to him at Madison, addressed to 
him at the same place, although there was a post office in the town of 
Westport, nearer to the indorser’s residence. 

A breaking away from the rule, that personal notice is required 
where the party giving notice and the party receiving notice reside in 
the same place, is indicated in the case of Walters & Harvey v. Brown, 
15 Md. 292. The notary in that case deposited a notice of dishonor in 
the Baltimore post office. addressed to Samuel Brown, Baltimore. The 
notice was placed in the post office on the same day the note was pro- 
tested. The letter carrier, who, in that capacity, had been connécted 
with the post office for six years, testified that all letters which came 
into the penny-post of that office, and were directed to Samuel Brown, 
Baltimore, were delivered to the detendant as the only Samuel Brown 
who was served by the penny-post, and that the notice in question, put 
in the post office on the day of protest, should have reached Brown on 
the morning following. 

In holding that this notice was good, the court said: “‘The prac- 
tice has long been established, of allowing notice to be sent through 
the post office, where the parties reside in different places. And, if 
it be proved that notice has been put into the office, soon enough for 
the party to receive the same in due time, according to the regular 
course of the mail, the notice will be sufficient, although it may never 
have been received. If so, there would seem to be no good reason 
why notice should not be considered equally sufficient, when sent 
through the post office, in a large commercial city, where the parties 
live within the limits of a penny-post, or letter carrier, whose duty 
it is to carry letters from the post office daily, and the party entitled 
to notice is accustomed to receive his letters from such carrier.’’ 

In Shoemaker v. Mechanics’ Bank, 59 Pa. 83, the court called 
attention to a rule expressed by one of the text books to the effect that 
‘“ where there is, as in large towns and cities, a letter carrier, or, as he 
is often called, a penny-post, who carries letters daily from the post 
office, and delivers them at the houses or places of business of the 
parties who are accustomed to receive their letters by him; then if 
the notice be left at the post office, early enough in the day to go by 
such letter carrier or penny-post, on the same day to the party entitled 
to notice, it will be deemed sufficient.’ ‘‘And now,’’ said the court, 
‘“that the free delivery of letters is established and regulated by law, 
so as to secure a certain delivery according to its address, it seems 
-proper that this rule should be adopted in this state, as called for by 
the improvements introduced into the post offices by the general gov- 
ernment.”’ 

But, as has already been stated, the distinctions drawn by these 
decisions have been swept away by the express provision of the Nego- 
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tiable Instruments Law, and now, irrespective of where the parties 
reside or receive their mail, notice may be given either by delivering 
it personally, or by sending it through the mails. American Exchange 
National Bank v. American Hotel Victoria Co., 103 N. Y. App. Div. 
re 

$ 23. Manner of Sending Notice by Mail.—Prior to the enactment 
of the Negotiable Instruments Law, if notice of dishonor was sent by 
a letter, prepaid, properly addressed and deposited in the post office, 
there was a presumption that it reached its destination in due course 
of mail, but the presumption could be rebutted by evidence showing 
that it was not received, and when such evidence was produced the 
mattter became a question for the jury to decide. Zollner v. Moffitt, 
222 Pa. 644, 72 Atl. 285. This rule has been changed by the Negoti- 
able Instruments Law. Section 176 provides: ©’ Where notice of dis- 
honor is duly addressed and deposited in the post office, the sender is 
deemed to have given due notice, notwithstanding any miscarriage in 
the mails.’’ 


The reason for the rule is stated in the case of Shed v. Brett, 1 
Pick. (Mass.) 401, 410, where it was said: “‘The mail being estab- 
lished by standing laws of the government for the purpose principally 


of facilitating the transmission of mercantile correspondence, it being 
by far the most usual conveyance of letters and generally the most sure 
as to time, and safe in every other respect, all men who deal in mer- 
cantile paper are presumed to assent, and even expect, that such 
information as they may want will be communicated in this way. And 
thus the post office becomes their agent; and if it happened to fail 
from any unexpected cause, he who made the right use of it by placing 
his letter there properly directed has done all his duty, and the conse- 
quences must fall upon him who was to receive.’’ 

In Renshaw y. Triplett, 23 Mo. 213, it was said: — If notice is put 
in the post office to go by the proper post, it is not important to the 
rights of the holder whether the notice ever reaches the party or not. 
All that the law requires of him is to send due notice in proper time, 
and he has discharged his whole duty when he puts it into the proper 
post office, in due time, directed in a proper manner.’’ 

In Wooley v. Lyon, 117 Il. 244, it was held that a notice mailed to 
an indorser at Fruitport, Mich., where the indorser had a place of 
business and was in the habit of receiving mail, was sufficient, even 
though the indorser resided at Grand Haven, Mich., and received some 
of his mail there. 

It has been held in the following cases that a notice, properly ad- 
dressed and deposited in the post office, is valid notwithstanding any 
miscarriage in the mails. Pier v. Heinrichshoffen, 67 Mo. 163; State 
Bank v. Solomon, 84N. Y. Supp. 976; Central Nat. Bank v. Stoddard, 
Conn., 76 Atl. Rep. 472. 

While the non-receipt of a notice of dishonor, provided the notice 
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was properly mailed, does not exonerate an indorser from liability, the 
fact is competent evidence upon the question of whether or not the 
notice was ever actually mailed. Union Bank of Brooklyn v. Deshel, 
123 N. Y. Supp. 585. 

The question has been raised in several cases whether it is sufficient 
to deposit the notice in a street letter box, or whether the notice should 
be left at the post office. The rule is that valid notice is given by de- 
positing the notice in a letter box. The street letter boxes are a legal 


part of the post office system, and a letter deposited in one of these is 
considered as being delivered at the post office. The street boxes are 
authorized by an act of Congress and are as completely and exclusively) 


under the care and control of the post office department as boxes pro- 
vided for the reception of letters within the post office buildings them- 
selves. Phoenix Brewing Co. v. Weiss, 23 Pa. Super. Ct. 519; Wood 
v. Callaghan, 61 Mich. 402; Casco Nat. Bank v. Shaw, 79 Me. 376, 
Johnson vy. Brown, 154 Mass. 105. 

In section 177 of the Negotiable Instruments Law the rule is ex- 
pressed as follows: ©‘ Notice is deemed to have been deposited in the 
post office when deposited in any branch post office or in any letter 
box under the control of the post office department.’’ 

It has been held that delivering a properly addressed and stamped 
envelope, containing a notice of dishonor, to a letter carrier; while 
making his rounds, is of the same effect as placing the letter in the 
post office, or letter box. Pearce v. Langfit, 101 Pa. 507. In the 
opinion it was said: “‘ We think the delivery of a letter to an official 
letter carrier is the full equivalent for depositing it in a receiving box, 
or at the post office. When left in the former it is for the purpose of 
being taken therefrom by the carrier, and if left at the post office, it 
must be taken from the receptacle there provided for its deposit, either 
by the postmaster or by some one of his agents, to be placed in the 
mail. In either case the letter must come into the personal custody 
of some one lawfully authorized for the purpose, whose function it 
is to participate in the transmission of it from the sender to the 
mail. It can certainly make no difference whether the letter is handed 
directly to the carrier, or is first deposited in a receiving box and 
taken from thence by the same carrier.’’ 

In all cases it should be remembered that, when a notice of dis- 
honor is actually received in proper time, the means of transmission is 
immaterial. Monarch v. Farmers’ & Drovers’ Bank, 20 Ky. Law 
Rep. 1351, 49 S. W. Rep. 317. 

$ 24. When Notice May Be Given. The Negotiable Instruments 
Law prescribes the time within which notice of dishonor must be 
given, in order to charge an indorser or drawer with liability. The 
question occasionally arises as to how soon after the dishonor of an in- 
strument notice of such dishonor may be sent out. For instance, a 
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note is presented for payment on the morning of the day of its matur- 
ity and payment is refused. May the holder immediately send notice 
to an indorser, or is such a notice premature ? Should the holder wait 
until the close of the dav before sending out notice of dishonor, on the 
theory that the party liable has all of the day of maturity within which 
to pay the instrument. 

Section 173 of the Negotiable Instruments Law provides that “* no 
tice may be given as soon as the instrument is dishonored.”"’ The rule 
as stated in Daniels on Negotiable Instruments, section 1036, is as fol 
lows It would seem that in these cases of notice of dishonor given on 
the day on which the bill is payable, the notice will be good or bad, as 
the acceptor may or may not afterwards pay the bill. If he does not 
afterwards pay it on that day, the notice is good: and if he does, it, of 
course, comes to nothing.”’ 

In Ex parte Moline, 19 Vesey (Eng.) 216, the acceptor of a bill ot 
exchange, when the bill was presented to him at eleven o’clock on the 
morning of the day of its maturity, refused payment and declared that 
it would never be paid. The drawer at the time was a_ bankrupt 
The holder immediately gave personal notice to the drawer. As 
signees were thereafter, and on the same day, appointed for the bank- 
rupt, and the assignees objected to the allowance of the claim avainst 
the drawer, on the ground that he had been discharged because the 
notice was premature. The Court said: © I do not recollect any de 
cision, that, if an acceptor declares at cleven o'clock in the morning, 
that he will not pay, notice of that to the drawer is not good. If the 
law does not impose on the holder the duty of inquiring again before 
five o'clock, it would be extraordinary, that this information to the 
drawer of an answer, precluding any hope of obtaining anything by 
calling again, should not have effect. Ifa banker says he will not 
accept, I cannot imagine that the holder is obliged to apply again at 
ten minutes before five.’ 


(Zo be Continued.) 
| i | 


SOUTH CAROLINA BANKERS AND FARMERS. 

The bankers of the Palmetto State are bringing to the attention of 
farmers the value of rotation in crops. A circular of instructions has been 
sent out and a series of prizes are offered for the best results attained by thoss 
making use of the plan. 

In an address, Chairman Woodside of the Committee on Agricultural 
Development, recommended to bankers the desirability of making advances 
to men of ygood character to enable them to buy small farms, believing that 


the prosperity of the State depends on the prosperity of the farmers 








THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


lil. OFFICERS AND AGENTS OF BANKS (Continued). 


$70. Liability of Directors for Losses Where They Have Entrusted 
the Management of the Bank to the Cashier or Some Other 
Officer (Continued). 

Where bank directors relinquish the management of the bank en 
tirely to one or more of its officers, and loss occurs to the bank 
through the fraud or negligence of such officers, the directors may 
be held personally liable to the stockholders, depositors and cred 
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$71. Liability of National Bank Directors Where Management of the 
Bank Has Been Relinquished to Cashier, or Other Officer, 
and Loss Occurs. 

National bank directors must exercise ordinary care and prudence 
in the administration of the affairs of the bank; they must rea 
sonably supervise the officers to whom the management of the 
bank is entrusted, and may be held liable for losses occurring 
through the dishonesty of such officers, where thev are cuilty of 
vTOss inattention 


$ 70. Liability of Directors for Losses Where They Have Entrusted 
the Management of the Bank to the Cashier or Some Other Officer (Con- 
tinued).—It appeared that the directors might have very easily dis 
covered the fraud by running over the accounts of depositors in the 
individual ledger and comparing the result with the blotter, evidencing 
each day’s transactions. But the court held that there was no rule of 
law or reason that would require such an investigation by directors, 
and that to hold them liable for failing to discharge such a duty would 
be to impose a responsibility that no business man would assume with- 
out commensurate compensation. In the present case the cashier made 
weekly statements to the directors, which agreed with the cash balances. 
And every six months they made an actual count of cash, notes and 
securities and verified the result by reference to the general balance 
found on the books. 

It has also been held that the directors of a dissolved bank are not 
personally liable for a loss caused by the negligence of the disbursing 
officers of the bank in paying unauthorized checks. Daugherty v. 
Poundstone, 120 Mo. App. 300, 96 S. W. Rep. 728. In reaching this 
conclusion the court used the following language : 

‘The duty of the directors, being essentially managerial in its 
nature, does not impose on them the task of mastering and keeping in 
touch with the multitudinous details incident to the business, nor does 
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it extend to acts falling within the ordinary executive functions of the 
various officers. Checks and drafts are paid, notes and bills endorsed, 
deposits received, and like transactions conducted as a matter of 
course by the proper officers. Neither actually nor theoretically does 
the board of directors sit at the cashier's desk, nor stand at the paying 
teller’s window, and the faithful performance of a purely executory 
act must depend solely on the good sense, honesty and diligence of the 
actor. The acts of the disbursing officers in paying the unauthor 
ized checks presented by Mr. Brown were merely executory, had no 
relation to the management of the bank, and therefore cannot be 
classed with transactions that in the regular course of things should 
have come under the observation of the board of directors ; and, this 
being true, the directors should not be held at fault for the negligence 

of these officers.’ 
$71. Liability of National Bank Directors Where Management of 
Bank has Been Relinquished to Cashier, or Other Officer, and Loss 
Occurs.— The national bank act provides that each director, when ap 
pointed or elected, shall take an oath that he will, so far as the duty 
devolves on him, diligently and honestly administer the affairs of the 
bank. The director, who takes no part in the affairs of the bank and 
entrusts its management entirely to one officer, or group of officers, is 
not living up to the duties thus imposed upon him by the national bank 
act. And if the officer, in whose hands the control of the bank is 
placed, is false to his trust, and a loss tothe bank results, the directors 
may be held personally responsible. The idea seems to be quite 
general that a director is chosen merely because he is a man of good 
standing and character, and on that account will give reputation to the 
bank, and that his onlv office is to delegate to some other person, the 
cashier, for instance, the management of the bank’s afiairs, and rest 
on that until his suspicion is aroused, which generally does not happen 
until the bank has suffereda loss. It is sometimes sugvested, in effect, 
that, if larger responsibilities are devolved upon directors, tew men 
would be willing to risk their character and means by taking such an 
office. But Congress had some substantial purpose when, in addition 
to the provision for executive officers, it provided for a board of direc 
tors to manage the bank’s affairs, and the idea is not to be tolerated 
that they serve as mere ornaments of the institution, to enhance its 
attractiveness. What the public suppose, and have the right to sup- 
pose, is that those men have been selected by reason of their integrity, 
their sound judgment, and their capacity for conducting the affairs of 


the bank. The public act on this presumption, and trust their property 
with the bank in the confidence that the directors will discharge a sub- 
stantial duty. <A national bank would not long have the confidence of 


depositors, or other creditors, if it were given out that the directors, 
whose names stand at the head of its business cards and advertisements, 
would only select a cashier and surrender the management to him. It 
is safe to say such an institution would be shunned and could not en- 
dure. It is inconsistent with the purpose and policy of the banking 
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act that a bank’s vital interests should be committed to one man, with- 
out oversight and control. Gibbons v. Anderson, 80 Fed. Rep. 345. 

The leading case on the personal liability of the directors of a 
national bank for losses which result from their failure to supervise the 
affairs of the bank is Briggs v. Spaulding, 141 U. S. 132, 35 L. Ed. 
662. The facts showed that the First National Bank of Buffalo sus- 
pended business in 1882, because of the mismanagement of the bank 
by one Reuben Lee, one of its officers. 


Lee went into the employ of the bank in 1868, being then 18 years 


old, and remained with it until it ceased business, occupying in suc- 


cession the positions of messenger, bookkeeper, teller, assistant cashier, 
cashier, vice-president and president. He was a member of a well 

known family in Buffalo, a graduate of its high school, and was or had 
been one of the trustees of a leading church and treasurer of the Young 
Men’s Christian Association. The ruin of the bank was brought on by 
loans of the bank’s money which Lee permitted to be made to himself 
personally, to members of his family, to his personal friends, and to 
other persons with whom Lee was engaged in speculations, all of whom 
were of little or no financial responsibility. 

It was not contended that the defendants the directors of the 
bank, knowingly violated any of the provisions of the national 
banking act, or were guilty of any dishonesty in administering the 
affairs of the bank, but it was claimed that they did not diligently per- 
form the duties devolved upon them by the act. 

While holding that the directors in this case were not personally 
responsible for the losses occasioned to the bank by Lee’s misman- 
agement, the court laid down the following rule with respect to the 
personal liability of national bank directors generally. 

‘We hold that directors must exercise ordinary care and 
prudence in the administration of the affairs of a bank, and that 
this includes something more than officiating as figureheads. 
They are entitled under the law to commit the banking business, 
as defined, to their duly authorized officers, but this does not 
absolve them from the duty of reasonable supervision, nor ought 
thev to be permitted to be shielded from liability because of want 
of knowledge and wrongdoing, if that ignorance is the result of 
gross inattentlon.’’ 

As to one of the directors, it was proved that he had resigned 
before the trouble began; another had obtained leave of absence on 
account of illness, and another was shown to have been in such a 
state of mental and physical infirmity as to be unfit for business. 
Two of the directors, Spaulding and Johnson had been members of the 
board for only three months prior to the failure of the bank. As to 
these two it was held that they were not negligent in failing to thor- 
oughly familiarize themselves with the affairs of the bank within 
that time. 

Notwithstanding the absence of wrongdoing on the part of the 
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directors, and their ignorance of the existence of wrongdoing by any- 
one else, there was a strong dissenting opinion against the decision in 


favor of the directors, which was joined in by four of the nine justices. 


Such a dissent acts as an admonition to the lower courts, which have 
occasion to deal with this question, against exceeding the limits of 
leniency exhibited towards the directors in this case. 

The bill in the case of Gibbons v. Anderson, 80 Fed. Rep. 345, was 
filed by the receiver of the City National Bank of Greenville, Mich.., 
against the directors of the bank, to charge them with personal liabil 
ity for losses to the bank and its creditors, which it was alleged oc 
curred as a result of the negligence of the defendants in the performance 
of their duties. 

The bank was capitalized at $50,000. At the time of its suspen 
sion in 1893 the liabilities of the bank amounted to $237,733. The 
nominal value of the assets of the bank was about $326,000, but the 
amount which the receiver realized from them was only about $40,000. 
This enormous loss in liquidation naturally called for an investigation 
into the causes, and they were not far to seek. One LeRoy Moore was 
a member of the board of directors and, during the entire period of the 
bank’s operations, was the managing officer of the bank, either in the 
capacity of cashier or president. If, during a part of the time, another 
person acted as cashier, he was only nominally such, for Moore domin- 
ated the bank and exercised the functions of cashier. It appeared that, 
from the time of the organization of the bank, Moore employed the 
bank for the promotion of his own enterprises, and, in a steadily in- 
creasing amount, had in one way or another diverted the funds of the 
bank to his own use. For a number of years prior to the failure of the 
bank he was a borrower, either in his own name, or under a guise so 
thin as to be transparent, to an amount grossly in excess of the legal 
limit. When the bank suspended Moore, either personally or through 
corporations which he owned, was obligated to the bank in a sum 
approaching in amount two hundred thousand dollars. Moore made a 
trust deed of all his property to secure his debts to the bank, but only 
a small amount was realized therefrom. 

The defendant directors claimed that they were ignorant of the fact 
tnat there was anything wrong with the affairs of the bank until their 
eves were opened by its failure. Greenville, where the bank was lo- 
cated, was a small place, having only about 3,000 inhabitants, and the 
defendants all resided there. The most cursory examination of the 
general features of the bank by any one having ordinary business in- 
telligence would have disclosed the truth. In the record there was 
testimony of witnesses stating that, at the time of the failure of the 
bank, the directors declared that they had trusted all to the president, 
and that they knew but little of the affairs of the bank, relving as they 
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did upon their confidence in the management. The conduct of the 


board of directors was thus characterized by the court : 

‘’ From the time of their election the board of directors seems 
to have slumbered over the affairs of the bank while its manag- 
ing officer was plundering it of all that it owned, and much that 
belonged to others. Once in a while there seems to have been 
some faint consciousness, but nothing which indicates any activ- 
ity. But they say, and have called witnesses to prove, that 
acting in accord with the usage and custcem of national banks, 
and having called into the management a person in whom 
they had entire confidence, which was justified by his reputation, 
and committed the affairs of the bank to him, they were not 
bound to have doubt and distrust of his correct dealing until 
something occurred which should arouse suspicion. And this 
is their defense.”’ 

It was held that the directors of a national bank may not confide the 
management of the operations of the bank to a trusted officer, and then 
repose upon their confidence in his right conduct, without making 
examinations themselves; and that they do not properly perform the 
duties required of them by merely putting general questions to the 
trusted officer as to the status of the affairs of the bank. The reasons 
for holding the directors personally liable in this case are set forth in 
the following statement of the court: 

“To begin with, it is to be assumed in every case that the 
directors have not selected any other than a man of good repu- 

tation tor capacity and integrity. Any other idea assumes that 
they have been guilty at the outset of a glaring fault. Further, 
it is a well-known fact that a large proportion of the disasters 
which befall banking institutions come frem the malfeasance of 
just such men, and it would be manifest to everybody that only 
a satisfactory and quieting reply would be made by the official 
who has any reason for concealment. Again, what are the 
duties of management that are committed to the cashier, or the 
officer standing in his place? They are those which relate to the 
details of the business, to the conduct of particular transactions. 
Even in respect of those, his duties are conjoint with those of 
the board of directors. In large affairs it is his duty to confer 
with the board. In questions of doubt and diffieulty, and where 
there is time for consultation, it is his duty to seek their advice 
and direction. It is his duty to look after the details of the 
office business, and generally to conduct its ordinary operations. 
It is the right and duty of the board to maintain a supervision 
of the affairs of the bank; to have a general knowledge of the 
manner in which its affairs is conducted, and of the character of 
that business; and to have at least such a degree of intimacy 
with its affairs as to know to whom. and upon what security, its 
large lines of credit are given; and generally to know of, and 
give direction with regard to, the important and general affairs 
of the bank, of which the cashier executes the details. They are 
not expected to watch the routine of every day’s business, or 
observe the particular state of the accounts, unless there is a 
special reason; nor are they to be held responsible for any 
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sudden and unforeseen dereliction of executive officers, or other 
accidents which there was no reason to apprehend.”’ 

It appeared in this case that there were suspicious circumstances, 
which should have warned the defendants. The usual dividend was 
passed in January 1892, and again in July of that year. Referring to 
this the court said : 

‘Tt would seem to me that at the last mentioned date the 
fact that a year had now gone by without any declaration of 
dividend, and no sufficient explanation thereof being shown, the 
attention of the board of directors, to the bank’s condition was 
challenged, and that, in the interest of those concerned, an 
examination into the causes should have been instituted.’’ 

It also appeared that a letter had been sent to them by the comp 
troller making disclosures which should have put them upon thei1 
guard, but that even this failed to arouse them to action. 

In Robinson y. Hall, 63 Fed. Rep. 222, the defendant directors were 
held personally liable. The action was against the five directors of the 
First National Bank of Wilmington, N. C., to subject them personal], 
to losses sustained by the bank as the result of their gross negligence 
in office. The bank was organized and began business in 1866 and 
continued in operation until November 24, 1891, when it suspended. 
It was alleged that, for more than two months before the suspension, 
the directors were aware of the insolvency of the bank and that the, 
made use of this knowledge to protect themselves by withdrawing their 
deposits. The directors had permitted the affairs of the bank to be 
conducted entirely by the cashier, and had required from him no bond 
for the faithful performance of his duties. The cashier took advantage 


of the opportunity thus accorded him and misappropriated large sums 


of the bank's money. And, although he was not possessed of any 


considerable property, he was indebted to the bank on paper which the 
bank had carried for years. It was further alleged that the directors 
had made loans in excess of the limit allowed by law. And, through 
failing to record mortgages executed to the bank, they enabled the 
mortgagors to dispose of the encumbered property to innocent pur- 
chasers, to the injury of the bank. 

he facts in this case are essentially different from those presented 
in the case of Briggs v. Spaulding, previously discussed. The frauds 
and irregularities, which resulted in the ruin of the bank went on 
through a period of more than three vears, during which time all of 
the defendant directors were in office. Many of the irregularities were 
not matters of secret occurrence and sudden development. Some were 
actually within the knowledge of the directors and others were such as 
must have been known to them, if they gave even the most casual 
atte ntion to the affairs of the bank. And the holding of the court like- 
wise diffe red from the conclusion which was reached in Briggs v. Spauld 
ing, for the directors in the present case were held personally liable. 

(7o be Continued.) 
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ARKANSAS’ NEW BANKING LAW. 
A HISTORICAL EVENT. 

3efore Arkansas became a State, its people had suffered so much 
from ~~ wild-cat’’ currency, that the constitution adopted in 1836 pro- 
hibited chartering banks, except two big State institutions, one a dis- 
‘ount bank and another for mortgage loans. Both proved failures ; but 
Arkansas suffered the troubles of depreciated currency nevertheless be- 
‘ause Outside “ wild-catters’’ found it a fine field for work, because the 
people had to have currency. 

The absence of a good banking law has undoubtedly kept the State 
always far behind in the amount of credit facilities which its people 
enjoyed. 

After more than 75 years and due to the work of the Bankers As- 
sociation, the State has now a banking law, with a banking depart- 
ment to be under an experienced officer as commissioner, and the su- 
pervision is to include private banks. The law does not vo, into effect 
until January, 1914, and is limited to 12 years. It includes provisions 
for incorporating trust companies and savings banks. 

The capital of banks is graded from a minimum of $10,000 to 
550,000, according to population of places. But trust business can only 
be done by a $50,000 corporation. Double liability of shareholders is 
prescribed. Reserves against deposits are fixed at 15 per cent., but a 
part (not fixed in the law) may be held in reserve banks, which are re- 


quired to hold 20 per cent., but of this only two-fifths need be in cash, 


which is rather weak. National banks may hold reserves for State 
banks if they report to the department. As to reports in general, there 
will be five required annually of the reserve banks and at least two 
from others; examinations are at the pleasure of the commissioner, at 
least one each vear. 

Loans to anyone person, firm, etc., are to be limited to 30 per cent. 
of the capital and fixed surplus; loans on real estate are permitted; 
overdrafts must have consent of the directors. An incorporation fee 
of one-fifth of one per cent. of capital is imposed, and there are fees for 
examination to be regulated so as to cover the expense. A unique pro- 
vision is the requirement that transfers of bank stock must be recorded 
in the county clerk's office after certification by the officers of the bank. 

The general provisions, including penalties, are quite similar to 
those of the best banking codes, but there are no provisions governing 
investment of savings deposits. The commissioner is given very large 
powers, including discretion in granting charters and the control of 
the liquidation of failed banks. 

The State is to be congratulated upon this progressive action. 
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TENNESSEE’S BANKING LAW. 

The Tennessee Bankers’ Association has finally succeeded in getting 
a revision of the old banking code through the Legislature. They did 
not get quite all they wanted, but it is a great gain as it is. The State 
has heretofore had no proper supervision at all. 

A banking department is created and the head of it must be ap- 
pointed from among nominees of the Bankers’ Association, which is a 
great concession to the bankers and absolutely unique. 

The law, which becomes operative January 1, 1914, includes private 
bankers in the supervision, and foreign banks and bankers doing busi- 
ness in the State must also conform to the law. 

The minimum capital is fixed graduatingly from $7,500 to $50,000 
the former for places of 1,500 people, the latter for cities of 100,000. 
Existing banks with less capital must accumulate surplus until the 
minimum is reached. There is however no double liability of share- 
holders, except as the old law permitted a voluntary assumption thereof 


The superintendent has power to refuse new charters for good rea- 


sons, subject to review by a court. 

Apparently branch banking is permitted under the former statute. 

Loans are restricted to 15 per cent. of capital, surplus and undi- 
vided profits, unless approved by a majority of the board or of the ex 
ecutive or financial committee. Loans to officers, directly or indirectly. 
require special approval of the board or committee. 

Reserves are fixed at 10 per cent. of demand deposits, but apparent 
ly all of this may be on deposit in other banks if payable on demand 
so that no cash reserve is fixed. 

Reports are required to be made and published at least twice a year 
in the form to be prescribed by the department ; and examinations are 
to be made twice a year. Only five examiners are provided for. The 
costs of examinations and of the department, are to be paid from a 
fund made up by semi-annual contributions by the banks according to 
their capital. 

Provisions prohibiting loans on, and purchase of, capital stock b: 
banks, penalties for accepting deposits when insolvent or for failing to 
report, and other like prescriptions, follow the general custom. There 
is however no provision for special investment of savings deposits. 

The liquidation of failed banks is subject to action of the chancery 
courts, but the superintendent is to be the receiver. When all de 
posits have been provided for, the remaining assets may be turned over 
to stockholders for final liquidation. 

In view of the many examples of bank acts which exist, the form of 
this one leaves much to be desired; nevertheless it is a great improve- 
ment upon the old law. 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL. B., 


Of the Mississippi Valley Trust Company, St. Louis 
— 
CHAPTER X. (Continued). 
The Credit Department (Continued). 
COMMERCIAL PAPER BROKERS 

Commercial paper is often bought in the open market, and that 
generally means through brokers. This is an extremely satisfactory 
way for a bank to invest a certain proportion of its funds, for there is 
less obligation on it in regard to such paper, than on direct loan’. It 
can buy such paper maturing at a time when it knows it will need cash 
and feel free to insist on the paper being paid when due. If it has 
solicited the loan or made it to a regular depositor, it may feel less free 
to follow its judgement, if a renewal or some other accommodation is 
asked. In fact the bank will scrutinize the statement accompanying 
the loan offered on the open market more rigidly than the statement of 
its customer who desires to borrow. Unless the former is thoroughly 
satisfactory, the bank will probably decline the loan, while if the latter 
is not too unsatisfactory, it will doubtless grant the loan. It can do 
this safely as it is in continuous touch with its customer, and can pro- 
tect itself. 

A good commercial paper brokerage house—and the bank should deal 
with no other—is a protection to the bank. It is safe to presume that 
such a concern offers only such paper as it has reason to believe is good. 

In the form of statement as given in this chapter, it will be noted 
that under the heading ~ Notes Pavable’’ part of the information 
asked is To Brokers? ..... How much through each broker, if 
more than one?..... Do you borrow continuously in the open mar- 


ket? ......’’ The credit department should have this information, 


or it can have no idea of the amount of notes that may be placed by 
any one firm or corporation. In fact it is a safe practice not to buy the 
notes of a company that is using more than one broker, unless it limits 
its brokers to one in each section of the country, and keeps them so ad 
vised, and allows them by communication among themselves to so con- 
firm the information, that any broker in any section can give thé entire 
amount of notes of the company outstanding. 
BUYING ON TEN DAY OPTION. 

It is a good plan and the usual one to buy commercial paper through 
brokers on aten-day option. If, upon a surface examination, the paper 
is satisfactory, the bank buys it and gives the broker its check. It 
then uses the ten days to make a thorough examination, and if this 
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does not bear out the bank’s first conclusion, the paper is returned to 
the broker, and the broker returns the purchase price, plus the interest 
the paper has earned for the days the bank held it. Such a method of 
dealing requires financial responsibility on the part of the broker and 
good faith on the part of the bank. The bank must be certain that the 
broker will be able to take back the paper, and the broker must be sure 
that the bank will not turn it back for any reason other than that the 
paper is not considered a good credit risk. A reliable bank would never 
be influenced in a matter of this kind by a higher rate of interest ob- 
tainable since the paper was bought. 

Where commercial paper is being bought from all secticns of the 
country, the loans should be classified both according to States and dis- 
tricts and according to lines of business. 

CLASSIFICATION OF LOANS BY STATES AND DISTRICTS 

To classify by States and districts it is a good plan to use a loose 
leaf book with a large enough page to contain thirteen columns, one 
for the name of the town and the other twelve for the months in the 
year. This page should be headed with the name of the State. The 


following is a suggested form: 
Name of State Year 


Name of City Jan Feb. Mar Apr May June July Aug.| Sept. Oct. Nov. Dec 


The aggregate amount of paper bought from companies located in 
any one town held on the first of the month or any other date that may 
be desired, is placed following the name of the town in the proper month 
column. In this way the credit department can always tell the aggre- 
gate amount of paper it has in a given town and a given State. 

These State pages may be arranged in the book alphabetically or 


they can be arranged by geographical divisions. Often reports are 


received concerning credit and trade conditions in the following dis- 
tricts: New England States, Eastern States, Southern States, Middle 
Western States, Western States, Pacific States and Islands. Witha 
loose leaf book the States can be arranged in these divisions or they 
can be placed in a way individual tothe bank. For instance a bank 
located in St. Louis might find it convenient to keep all the South 
western States together. 
CLASSIFICATION OF LOANS BY LINES OF BUSINESS. 

It is also a good practice to classify the loans according to lines of 

business. For this purpose there seems to be nothing better than a 
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loose leaf book, containing thirteen columns, one to be used for the 
line of business and the remaining twelve for the months of the year. 
A suggested form modeled on one now in use, is as follows : 


Year 


Class of Business Jan. Feb. Mar Apr. May June July Aug. Sept. Oct. Nov. Dec 


Agricultural Im 
plements 
Autos, Buggies 


Boots and Shoes... 
Liquor 

Building Material 
Clothing 

Clubs, Hotels. et: 

Se 
Cotton 

Dairy 

Department Stores 


Drv Goods 

Electrical Supplies 

Fertilizers 

Furniture 

Grain, Cereals,etc. 

(Groceries 

Hardware 

Hats, Millinery,etc 

Iron and Steel 
Heavy Hardware 


J ewelers, Silve 
Leather, Harness, 


Lumber 
Packers 
Paints 
Pianos 
Plumbing 

plies, 
Railroad Supplies. 
OTPIOUS. 6. scaccssces 
Rubber 
Stoves and Ranves 
Tobacco 
Water Works 
Woolens.. 


If the page is large enough to contain columns for twelve months, 


one page will be sufficient to carry the aggregates and the rest of the 
book can be used to detail the loans under the different classifications. 
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For instance, a page will be given to © Agricultural Implements ’’ 
one to ©’ Autos, Buggies, etc.,’’ and so on. On the page headed 
’ Agricultural _ Implements ’’ will be set out the names of the com- 
panies coming under that classification, with the amount of paper held 
of each for the different months. The sum of the amounts in the 
month column will give the aggregate that is written after “° Agricul- 
tural Implements °’ for that month on what we may call the summary 
sheet heretofore described. In this way the credit department can at 
all times tell, as it were, how many eggs are in each basket and what 
the evg?s are. 

INQUIRY CARDS. 

Just as this department has to make many inquiries, so it is con- 
tinuously called upon to answer requests for credit information. It is 
well to keep track of these inquiries, as in this way the department 
can know who are interested in certain paper, and when occasion arises, 
can write to them. This information concerning inquiries is conveni 
ently kept on cards 3 x 5 inchesin size or of such other size as is required 
by the business of the institution. The following is a suggested form : 


NAME: (Inquired about) 


File No. 
lnaswered Inguiry of Date. Where inquiry and answer 
filed 


STATEMENT TICKLER. 

The credit department should keep advised as to the time of year 
statements are issued by the firms and corporations in which it is or is 
liable to be interested. A good way to do this is by a small card 
tickler, the cards containing the name of the company and the date 
when its statement is due. It can be made part of the morning’s 
routine to examine this tickler, and write for such statements as are 


forthcoming. 
GENERAL FINANCIAL STATISTICS. 


As the history of past experiences expressed in figures, shows that 
certain danger signals are generally seen before financial depressions, 
it would seem wise for the credit department to subscribe for some 
service through which it can be advised of what may be called funda- 
mental conditions. In the writer’s judgment, it should concern itself 
particularly with the statistics furnished, giving them enough consider- 
ation to arrive at its own conclusion. After the conclusion is reached, 
then it does not hurt to read the forecast usually furnished with such 
a service to find out whether or not the credit department confirms the 
conclusions. In order to make this character of investigation worth 
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while, the credit man must understand the possibilities and limitations 
of statistics, and he must do something more than receive the weekly 
and monthly figures and glance at them casually; he must really 
study them. 

EQUIPMENT. 

1. The cards mentioned above are kept in drawers of the proper 
size. 

2. The statements, comparison of statements, reports of credit de- 
partment, inquiries seeking credit information, commercial agency 
reports, trade reports, and newspaper clippings concerning any one 
company are kept together in a manilla folder. <A good size for this 
folder is about 11 by 12 inches, and it seems to the writer a good idea 
to have it close in some such way as by a clip and string. It may be 
that all information concerning a particular loan might have to be sent 
out of the department to an officer or to the discount committee in an- 
other portion of the building, and if the folder is closed there is less 
liability of loss of its contents. 

These folders could contain on the outside the name of the company, 
and may be placed alphabetically in a large vertical file. It seems, 
however, a better method to number the folders and find them by 
means of a small card index. In this way what we may call the parent 
company can be given a number, say 100, and its subsidiaries, or the 
companies whose paper it endorses, or that endorse its paper, can be 
eiven such numbers as 100-A, 100-B, etc. <All of these folders will be 
tovether in the file. 

(3) The remainder of the records will be loose leaf books. 

IMPORTANCE OF THE CREDIT DEPARTMENT. 

Since the conclusions of the discount committee are necessarily based 
to a great extent on the results of the credit department’s investigation, 
it follows that there is no more important or responsible department in 
the financial institution. The results of its work are directly shown by 
profits and losses. It may also be said to act as a check on directors 
who might possibly be influenced to grant loans on personal grounds. 
Figures are stern sentinels, and should bias override them and the 
loan be a loss, the responsibility can be fixed. 

(7o be Continued.) 
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MR. CANNON’S CURRENCY REFORM, PLAN. 


Mr. James G. Cannon, President of the Fourth National Bank, New York, las 


published the first instalment of a plan for currency reform, which proposes a simple 


transition from present conditions, by utilizing the clearing house system, in the 
belief that a comprehensive bill would not be possible of enactment. He favors in 
veneral, the incorporation of clearing houses under Federal law, and says 

* 1am firmly of the belief, and have been for several years, that in the Clearing 
House Associations of our country we have facilities which can be utilized as a safe 
basis upon which we may issue currency. In common with many others, I endorsed 
the so-called Aldrich Bill, but it has become more and more apparent that this bill 
cannot be enacted into law, and we naturally turn to the next best thing, namely, 
to utilize the existing machinery of the banking business which has been tried, and 
see if by careful analysis we cAnnot, from these present beginnings, which have 
served us so well, build up a monetary scheme which will serve the people of this 
country asa whole without respect to location or environment 

‘+ If the clearing houses either of the central reserve cities and reserve cities 
or simply the clearing houses in cities where there are sub-treasuries, could be prop 
erly incorporated and privileges given to them in connection with the issue of an 
elastic currency suitable to the trade and commerce of the country, bearing a high 
rate of interest while the same is outstanding, and retirable by deposit of lawful 
money in the Treasury of the United States, the same as national bank notes are 
now retired, we would then have the machinery established for handling an asset 
currency, which would be available in all parts of the country If these associa 
tions could then be federated in some way so that the actual cash reserve, which is 
held in one association would not be drawn out by another association and a scram 
ble for cash be made in times of stress, and by combining them under some govern 
mental supervision and power whereby the reserves of the various associations could 
be massed, I believe we would have the beginning of a strong tinancial system in 
this country. From time to time methods could be evolved for the retirement otf 
national bank notes based upon Government bonds and other of the reforms which 
are so needful could be carried out.” 

The clearing houses would probably be grouped into incorporated district o1 
ganizations of which the sub-treasury cities would be the central points: these bodics 
would be reserve-holders and re-discounting agencies for the banks in their dis 
tricts. The sub-treasuries would serve as the means by which the Government 
could supervise the system and particularly the currency issues. 

This is to be developed in future discussions. In this first paper Mr. Cannon 
voes on to say: 

*» The thought which [ have just outlined, in a general way, would creat« 
elasticity in the assets of the banks in the various associations. In times of finan 
cial stress and special activity, what the banks require are assets which are readily 
convertible into cash and which will pay depositors as well as afford a basis for new 
loans. At such times we need expansion in the right direction, and not contraction. 
We do not need more fixed currency, but we do need flexibility. In times of panic 
or extremely tight money, the banks require some means by which they can con 
vert their fixed assets into liquid assets without calling upon borrowers for the pay 
ment of their loans, and with these new liquid assets furnish further credit to their 
customers, because in such times the needs of the oceasional, as well as other, bor 
rowers upon the banks, are very large.” 


The evolution of the plan will be looked for with interest. 











This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 











PROTEST OF FOREIGN CHECK. 


Casper v. Kuhne, New York Supreme Court, Appellate Term, February 11, 1913. 140 N. Y. Sapp. 86 
A check drawn in New York upon a bank in Austria is a foreign bill of 
exchange and must be protested upon dishonor to charge the drawer. The law of 
New York governs the necessity of protest and the law of Austria regulates the form 
of the protest. 


Appeal from City Court of New York, Trial Term. 

Action by Louis Casper against Percival Kuhne and others. From 
a judgment of the City Court of the City of New York for plaintiff, de- 
fendants appeal. Reversed, and directed for defendants, dismissing 
the complaint on the merits. 

PaGE, J. The defendants are bankers in the City of New York. 
The action was brought to recover upon an instrument in writing of 
which the following is a translated copy : 

‘Check No. 02331. K 2250. 

‘“ Pay you against this check out of our deposits (in case the first 
check remains unpaid) to Mrs. E. Utassy or order two thousand two 
hundred and fifty Krones. Knauth, Nachod & Kuhne. 

‘“ New York, December 11, 1905. 

*“ To the Wiener Bank Verein, in Vienna.”’ 

The plaintiff paid the defendant $458.44, and received the above in 
a set of two, one marked with the. figure © 1,’’ in identical terms as 
that set forth above, except that it provided for payment in case the 
second check remained unpaid. No instructions were given the plain- 
tiff by the defendants. The first instrument of the set was mailed on 
December 11, 1905, carefully addressed to the payee at Prague, Aus- 


Note :—For other similar decisions see BANKING LAW JouRNAL Digest, §§ 409,414. 
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tria, but it is claimed was never received by her. The second was 
mailed a few days later, and received by the payee. Upon presenta- 
tion of the second to the Wiener Bank Verein, payment was refused 
upon the ground that the first had been paid. It appears that the 
‘“ first’’ had been presented by a stranger, who wrote on the back 
thereof : 

‘’ Received on December 21, 1905. E. Utassy, manu propria.”’ 

At the close of the plaintiff's case the defendants moved for a 
dismissal, on the ground that the plaintiff had failed to prove protest 
or notice of protest to the drawer. There was some evidence that 
under the Austrian law a check need not be protested in order to 
charge the drawer. This was immaterial, since the law of New York, 
where the contract was made, governs the original obligations of the 
parties. The contract was to be performed in Austria, and Austrian 
law controls the manner of its performance. Accordingly the formal- 
ity necessary to constitute a protest would be determined by the law 
where the protest was to be made, but the question of the necessity of 
protest in some form, and whether due notice of protest was a condi- 
tion of the drawer’s original agreement to be bound, is one which 
must be decided according to the law ot New York, where the contract 
was made. Amsinck v. Rogers, 189 N. Y. 252, 82 N. E. 134, 12 
L. R. A. (N. S.) 875, 121 Am. St. Rep. 858, 12 Ann. Cas. 450. 

The question to be determined is whether the instrument upon 
which the plaintiff sues is a foreign bill of exchange, within the mean- 
ing of section 260 of the New York Negotiable Instruments Law, which 
requires protest and due notice as a condition of the liability of both 
drawer and indorsers of a foreign bill of exchange. The instrument 
is clearly a check, but by section 321 of the Negotiable Instruments 
Law : 

‘“A check is a bill of exchange drawn on a bank, payable on de- 
mand. Except as herein otherwise provided, the provisions of this 
chapter applicable to a bill of exchange payable on demand apply to a 
check.”’ 

There is nothing in the wording of the statutes to exempt a foreign 
check from the general class of foreign bills of exchange, and it would 
seem, therefore, that every foreign check is a species of foreign bill of 
exchange, which by statute must be protested in order to charge the 
drawer. 

While the law is well settled that an inland check, like any 
other inland bill of exchange, need not be protested in order to charge 
the drawer, the reports and digests are singularly lacking in prece- 
dents upon the necessity of protest in case of a foreign check. This 
is, perhaps, due to the almost universal custom of protesting such 
checks for nonpayment. 

Various attempts have been made to exclude checks from the gen- 
eral class of bills of exchange, and cases are cited broadly for the 
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proposition that a foreign check is not a bill of exchange. There are 
even dicta to the effect that a foreign check is an inland bill of ex- 
change; but a careful analysis of each case fails to support the propo- 
sition for which it is cited. For example, in the case of Merchants’ 
National Bank v. Ritzinger, 118 Il. 484, 8 N. E. 834, the question 
before the court was whether a check, drawn in a set, upon a bank in 
another state, retained its character as a check, so as to permit the 
holder to sue the drawer before acceptance. The digest of the case 
and the statement preceding the opinion declare that the instrument 
was not a bill of exchange, but nothing of the kind appears in the 
opinion. The court merely held that the draft retained its character 
as a check, which was true, in spite of the fact that it was also a bill 
of exchange. 

Again, in the case of Roberts v. Corbin, 26 Iowa 315, 96 Am. Dec. 
146, which is cited as holding that a foreign check is not a foreign bill 
of exchange, the only ruling made upon the subject is as follows: 

‘“ As to the character of the instruments under which the inter- 
veners cClaim—that is, whether they are foreign bills of exchange or 
merely bankers’ checks—the counsel do not differ, but agree in treating 
them as the latter. * * There is no assignment of error upon the point 
that the court found that said instruments were simply bankers’ checks. 
This may, therefore, be taken for granted.’’ 

The question before the court was whether the holder of a check 
may sue the drawee without acceptance. 

There are many cases in this and other jurisdictions which point 

out the various characteristics of a check, as distinguished from other 
forms of bills of exchange. All of these recognize the check as a 
species of bill, and governed by the same general rules, and in no case 
is any distinction drawn in the matter of presentment and protest. 
Chapman vy. White, 6 N. Y. 412, 57 Am. Dec. 464; Hibernia National 
Bank v. Lacombe, 84 N. Y. 367, 38 Am. Rep. 518; Risley v. Phenix 
3ank, 83 N. Y. 318, 38 Am. Rep. 421; Moses v. Franklin Bank, 34 
Md. 574; Eyre v. Waller, 5 Hurlstone & N. 459; Rogers v. Durant, 
140 U. S. 298, 11 Sup. Ct. 754, 35 L. Ed. 481; Harker v. Anderson, 
21 Wend. 373. 

In Harker v. Anderson, supra, Cowen, ]., after citing and explain- 
ing the many authorities holding that a check is a species of a bill of 
exchange, Says at page 374: 

‘“ Checks are also inaccurately called inland bills. A check drawn 
at New York on Philadelphia is none the less so for being a foreign 
bill, requiring the protest of a notary in order to charge collateral 
parties.’’ 

Daniel on Negotiable Instruments says (5th Ed. vol. 2, § 1600): 

*“ While checks have not all the incidents of bills of exchange, they 
may be yet included in that term, when applied to the steps to be taken 
in case of dishonor. The same reasons which would authorize the pro- 
test of an inland bill of exchange for nonpayment would authorize the 
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protest of a check, the payment of which had been refused on present- 
ment. * * And if drawn in one state upon another, a protest would 
doubtless be necessary in order to charge an indorser; the check being 
in that eveni a species of foreign bill.’’ 

Edwards on Bilis and Notes, in discussing the attributes of checks 
and bills of exchange, says at section 550: 

‘“ A check drawn on a foreign bank is a foreign bill.’’ 

The reason for the requirement of the common law that a foreign 
bill of exchange must be protested in order to charge the drawer and 
indorsers is clearly stated in Daniel on Negotiable Instruments (5th 
Ed.), $ 927, as follows: 

*’ The requisition of a protest in the case of foreign bills was in 
order to afford authentic and satisfactory evidence of due dishonor to 
the drawer, who, from his residence abroad, would experience a difh- 
culty in making proper inquiries on the subject and be compelled to 
rely on the representations of the holder.’’ 

This reason, which also underlies the present New York statute, 
applies with equal force to a foreign check as to any other foreign bill. 

In view of the foregoing, we are constrained to hold that section 
260 of the Negotiable Instruments Law applies equally to a foreign 
check. As the liability of these defendants as drawer was discharged 
by failure of the holder to protest the check, the direction of the trial 
court was erroneous. 

The judgment appealed from:must be reversed, with costs, and 


judgment directed for the defendants, dismissing the complaint on tke 


merits. All concur. 


NOTICE AFFECTING TITLE OF HOLDER IN DUE 
COURSE. 


McPherrin vy. Tittle, Supreme Court of Oklahoma, January 7, 1913. 129 Pac. Rep. 721 


The fact that a negotiable instrument is purchased under suspicious circum 
stances is not enough to deprive the purchaser of the rights of a holder in due course, 
unless his conduct amounts to bad faith. A note is not dishonored by a failure to 
pay interest prior to maturity of principal, but such failure isa circumstance bearing 
upon the good faith of the purchaser of the note. 

Action by Grant McPherrin against J. M. Tittle and others. Jude- 
ment for defendants, and plaintiff brings error. Reversed and re- 
manded. 

SuHarp, C. Plaintiff in error, hereinafter designated as plaintiff, 
sued defendants in error, hereinafter designated as defendants, as 
makers of a negotiable promissory note, made payable to G. L. Clark 
and A. F. Hennessey or order, and by them indorsed, and afterwards 
purchased by and delivered to plaintiff by the indorsee for a valuable 


Notre:—For other similar decisions see BANKING LAW JOURNAL Digest, § 222. 
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consideration before maturity. Defendants admitted the execution of 
the note, but charged that their signatures thereto were fraudulently 
obtained by the payees thereof; that said notes were signed by the 
makers conditioned upon the payees thereof obtaining the signa- 
tures of other responsible parties ; that there was a total failure of 
consideration ; that plaintiff was not the owner of said note for value, 
but was well aware, at the time of its purchase, of the fraud practiced 
by the payees thereof in obtaining the signatures of defendants to said 
note. It is urged that the trial court committed numerous errors, but 
one of which it will be necessary toconsider. In its charge tothe jury, 
(3) You are in- 


one of the three instructions given is as follows: 
structed that if you find from the evidence that the plaintiff was an 
innocent purchaser of the note sued on before maturity and for a valid 
consideration, then he is entitled to recover; but if you find from the 
evidence that the note was not complete when the same was assigned 
to the plaintiff, and the plaintiff had knowledge of that fact, or of cir- 
cumstances sufficient to put an ordinarily prudent person upon inquiry, 
and he failed to institute such inquiry, then you should find for the 
defendants."’ 

That there is authority supporting the rule announced, we grant ; 
but it is not the rule in this jurisdiction, and we believe it to be a prin- 
ciple now well settled that neither a suspicion nor defect of title, 
knowledge of circumstances which would excite such suspicion in the 
mind of a prudent man, or put him on inquiry, will affect his right, 
unless the circumstances or suspicion are so cogent and obvious that to 
remain passive would amount to bad faith. A discussion of the early 
and modern cases, however, is unnecessary in view of the conclusions 
reached by this court in Forbes v. First Nat. Bank of Enid, 21 Ok]. 


206, 95 Pac. 785, where the question is discussed at length. In 
First Nat. Bank of Watonga et al. v. Wade et al., 27 Okl. 102, 111 Pac. 
205, 35 L. R. A. (N. S.) 775, it was said: “‘ We are inclined to agree 


with counsel that there was not sufficient evidence adduced to show 
bad faith on the part of their clients in acquiring these notes and mort- 
gages. This court is committed to the doctrine that bad faith, not 
merely a notice of circumstances sufficient to put a prudent man on in- 
quiry, is necessary to defeat recovery by the holder of negotiable paper, 
whose right accrued before maturity.’’ 

It is insisted, however, by counsel for defendant in error, in his 
brief, that at the time.of plaintiff's purchase of the note it had already 
been dishonored, and that therefore plaintiff could not be classed as an 
innocent purchaser for value before maturity, without notice The 
note was dated October 15, 1908, and matured November 1, 1909. It 
bore interest from date at the rate of 8 per cent. per annum, and which 
interest was made payable annually. The interest, therefore, on the 
note was due October 15. 1909, or 16 days before the note matured. 
The plaintiff testified that he purchased the note of a former indorsee 
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on October 27, 1909, which would be 12 days after the interest was due. 
Is the fact that interest is overdue and unpaid, of itself, sufficient to 
affect the purchaser of a negotiable note with notice that the instru- 
ment is dishonored? There are decisions so holding, among which 
are the following: First Nat. Bank of St. Paul v. County Commission- 
ers, 14 Minn. 77 (Gil. 59), 100 Am. Dec. 194; Hart v. Stickney, 41 
Wis. 630, 22 Am. Rep. 728; Newell v. Gregg, 51 Barb. (N. Y.) 263; 
First Nat. Bank v. Forsyth, 67 Minn. 257, 69 N. W. 909, 64 Am. St 
Rep. 415; Chouteau v. Allen, 70 Mo. 290, 339; Merchants’ Nat. Bank 
v. Brisch, 154 Mo. App. 631, 136 S. W. 28; Citizens’ Savings Bank v. 
Couse, 68 Misc. Rep. 153, 124 N. Y. Supp. 79. 

The better rule, and the one supported by the text-writers and the 
weight of authority, is that a note is not overdue by reason of a failure 
to pay interest prior to the maturity of the principal, in the absence of 
a stipulation to that effect, because the interest is a mere incident to 
the debt. Tiedeman on Commercial Paper, § 109; 1 Daniel on Nego- 
tiable Instruments (4th Ed.), $ 787; Gilbough v. Norfolk & P. R. Co., 
1 Hughes, 410, Fed. Cas. No. 5,419 ; Preble v. Board of Supervisors, 
8 Biss. 358, Fed Cas. No. 11,380; State v. Cobb, 64 Ala. 127; Mor- 
ton et al. v. New Orleans, etc., Ry. Co., 79 Ala. 590; National Bank 
of North America v. Kirby, 108 Mass. 497; McLane v. Placeville & 
S. V. Ry. Co., 66 Cal. 606, 6 Pac. 748 : Cooper v. Hocking Valley Bank, 
21 Ind. App. 358, 50 N. E. 775, 69 Am. St. Rep. 365; Cooper v. Mer- 
chants’, etc., Nat. Bank, Ind. App. 341, 57 N. E. 569; Patterson v. 
Wright, 64 Wis. 289, 


25 

25 N. W. 10; United States Nat. Bank v. Floss. 

38 Or. 68, 62 Pac. 751, 84 Am. St. Rep. 752; Town of Ontario v. 
) 


Hill, 33 Hun (N. Y.) 250, affirmed 99 N. Y. 324, 1 N. E. 887; Crom 

well v. County of Sac, 96 U. S. 51, 24 L. Ed. 681; Indiana & Illinois 
Central Ry. Co. v. Sprague, 103 U. S. 756, 26 L. Ed. 554; Town of 
Thompson v. Perrine, 103 U. S. 806, 26 L. Ed. 612; Morgan v. United 
States, 113 U. S. 476, 5 Sup. Ct. 588, 28 L. Ed. 1044. Many of the 
authorities cited are reviewed by Somerville, J., in Morton et al. \ 

New Orleans, etc., Ry. Co., supra, where the conclusion was reached 
that negotiable bonds not due, with attached coupons past due and un- 
paid, did not thereby appear dishonored on their face; but the pres- 
ence of such unpaid coupons was considered a material circumstance 
bearing on the question of whether the purchaser acquired them in 
good faith and without notice. But while the nonpayment of interest 
when due will not be given the effect contended for, it is a fact proper 
to be considered by the jury, in connection with all the other facts and 
circumstances, on the question whether plaintiff is entitled to the posi- 
tion of one who has taken in good faith and without notice of existing 
defenses. Kelley v. Whitney, 45 Wis. 110, 30 Am. Rep. 697; Nat. 
Bank of North America v. Kirby, 108 Mass. 497. As already noted, 
the question for determination is one of bad faith on the part of plaintiff, 
if defendants are to escape liability. To that end proof that interest 
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on the note was past due and unpaid when purchased, and all other 
facts and circumstances connected with plaintiff's acquiring title to 
said note, would be competent evidence to go tothe jury under proper 
instructions from the court. 

The cause should be reversed and remanded, with instructions to 
grant plaintiff a new trial, and for further proceedings consistent with 
this opinion. 

Per CurrtAmM. Adopted in whole. 


DAMAGES FOR REFUSAL TO HONOR CHECK. 


Reeves v. First National Bank of Oakland, California District Court of Appeal, December 4, 1912. 129 


Pac. Rep. 800. 


The signature card representing a firm account read as follows: ‘+ Below please 
tind duly authorized signatures which you will recognize in the payment of funds or 
the transaction of other business on our account. Both sigs. required. R. E. 
Reeves Co. R. E. Reeves. J. A. Wadsworth.” The bank refused to pay two 
checks signed ** R. E,. Reeves,” and ‘+ J. A. Wadsworth,” claiming that they were 
not properly signed, although all previous checks against the account had been 
signed in that manner. It was held that the bank was liable in damages, even 


though it had acted without malice. 


Action by R. E. Reeves and another, copartners, doing business 
as R. E. Reeves & Co., against the First National Bank of Oakland. 
From a judgment for plaintiffs and an order denying a new trial, de- 
fendant appeals. Affirmed. 

KERRIGAN, J]. This is an appeal by the defendant from a judgment 
in favor of the plaintiffs for $300 damages, and also from an order 
denying defendant’s motion for a new trial. The action was brought 
to recover damages claimed to have been sustained by the plaintiffs 
because of the defendant’s failure to pay on presentation two certain 
checks, aggregating approximately $100, there being on deposit to the 
credit of plaintiffs sufficient funds to meet them. 

Defendant contends that there is no evidence to support the find- 
ings of the court (1) that the checks were in form entitling them to be 
accepted and paid; and (2) if they were in form, that the plaintiffs had 
suffered any substantial damage by reason of the dishonor of the 
checks. 

Upon opening the account, the plaintiffs, according to a well- 
established custom, made and delivered to the bank what is termed a 
signature card, which set forth the manner and form in which checks 
upon the account should be signed. It was as follows: © The First 
National Bank, Oakland, Cal. Below please find duly authorized sig- 
natures which you will recognize in the payment of funds or the trans- 


Nore.—For other similar decisions see Bankineg Law JourNnaL Digest, $ 179. 
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action of other business on our account. Both sigs. required. R. E. 
Reeves Co. R. E. Reeves. J. A. Wadsworth.’’ The checks in 
question were signed “‘R. E. Reeves’’ and ** J. A. Wadsworth,’’ and 
defendant asserts that this was not in the manner and form required 
by the bank in accordance with its agreement with plaintiffs, and that, 
therefore, the bank was warranted in refusing to pay them. 

We do not agree with this contention. First of all, it is not clear 
what is meant by © both signatures required.’’ It may have been in- 
tended that checks should bear the copartnership name, or perhaps 
the signatures of each of the two individuals composing the copartner- 
ship, or of the copartnership and the individuals. In any event, we do 
not see what harm could have come to the bank by paying these checks, 
bearing as they did the signatures known to the bank, of the persons 
comprising the copartnership. Moreover, every check drawn on the 
bank by this concern from the time the account was opened until the 
presentation of these checks was signed as they were, and the bank 
promptly paid them, as indeed it paid these when its attention was 
called to the circumstance of their dishonor. This shows how the 
parties had interpreted the contract, and this course of conduct may be 
regarded as having established a general usage between the bank and 
the plaintiffs, which the bank could not suddenly and without express 
notice to the plaintiffs change. Hotchkiss v. Artisans’ Bank, 42 Barb. 
cme. &.) Sa7. 

Second. As to the next question raised by the defendant, we do 
not agree with it that the evidence does not show that the plaintiffs 
were entitled to substantial damages. It is true that no special damages 
were sought, and that there was no claim that the refusal to pay the 
checks was the result of ill will or malice, but it does appear that the 
plaintiffs were established in business, and, where this is so, the great 
weight of authority is to the effect that the wrongful dishonor of a 
check raises the presumption that the drawer has sustained substantial 
damage, the amount of which it is the duty of the court or the jury to 
fix. Many of the adjudicated cases liken this sort of suit to an action 
for slander of a person in business, regarding it as a slander by acts, 
and hold that since the improper refusal to pay the check of a de- 
positor will invariably injure him in his business, and that, as a 
rule it will be impossible to prove the amount of the damage, the law 
must of necessity—fitting itself to conditions—presume that he is en- 
titled to reasonable compensation for the injury. The text-writers and 
the decisions of nearly all the states where this question has arisen 
sustain this view. ‘The author of Morse on Banks and Banking (vol- 
ume 2, § 457), after referring to two cases in New York, which hold 
that where, upon a wrongful refusal of a bank to pay the check of a 
customer, no tangible or measurable injury is shown, only nominal 
damages may be recovered, says: * But the better authority seems to 
be that, even if such actual loss or injury is not shown, yet more than 
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nominal damages shall be given. It can hardly be possible that a 
customer's check shall be wrongfully refused payment without some 
impeachment of his credit, which must in fact be an actual injury, 
though he cannot from the nature of the case furnish independent dis- 
tinct proof thereof. It is as in cases of libel and slander, which de- 
scription of suit it indeed closely resembles, inasmuch as it is a prac- 
tical slur upon the plaintiff’s credit and repute in the business world. 
Special damage may be shown, if the plaintiff be able; but, if he be 
not able, the jury may nevertheless give such temporary damages as 
they conceive to be a reasonable compensation for that indefinite mis- 
chief which such an act must be assumed to have inflicted, according 
to the ordinary course of human events.’’ 

In the case of Schaffner v. Ehrman, 139 Il]. 109, 28 N. E. 917, 15 
L. R. A. 134, 32 Am. St. Rep. 192, in answer to the question what is 
the measure of a banker’s liability to a person engaged in trade for a 
refusal to pay his check, he having sufficient funds on deposit for 
that purpose, in the absence of evidence of malice or special injury 
to the depositor, the court said: ©‘ Authorities seem to be uniformly to 
the effect that more than mere nominal damages are in such cases 
recoverable. In Rosewater v. Hoffman, 24 Neb. 222, 230 [38 N. W. 
857, 861], is found the following expression: ‘It is a well-settled rule 
* * that punitive, vindictive, orexemplary damages cannot be allowed. 
The only damages recoverable are denominated compensatory, which 
are a satisfaction for the injury sustained ’’’—citing many cases, in all 
of which it is held that the plaintiff’s recovery is not limited to nominal 
damages, but he is entitled to recover general compensatory damages. 
In the case of J. M. James Co. v. Continental Nat. Bank, 105 Tenn. 
1, 58 S. W. 261, 51 L. R. A. 255, 80 Am. St. Rep. 857, the court, 
after holding that the action is one ex delicto, growing out of a breach 
of duty oran implied contract of the bank to honor plaintiff’s checks as 
long as he had money to his credit said: “* It alleged that plaintiff was 
a trader, and as such engaged in the mercantile or commission busi- 
ness in the city of Memphis, but, as may be seen, averred no special 
damage as the result of the defendant’s wrongful conduct. The ground 


of demurrer referred to is that its failure to allege special damages was 
fatal. The authorities are uniform that the averment that plaintiff is 
a trader is sufficient, and he is entitled in such case to recover sub- 


stantial damages, though special damage is not alleged. * * Having 
averred and proved that it was a trader, and that its checks were dis- 
honored wrongfully by the bank, the law conclusively presumed that 
the plaintiff had sustained damages, which it was the duty of the jury, 
under proper instructions, to fix. * * The rejection by a bank of a 
check drawn upon it by a customer brings discredit to the drawer, not 
only with the person presenting it, but necessarily with all persons who 
are informed of the fact. And, if this customer is a merchant or trader, 
its natural effect is an injury to his business standing, as far as the 
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knowledge of the fact extends, for which he is entitled to substantial, 
though temperate damages, measured by all the facts in the case.’ 
This action was one for tort, and hence does not fall within section 
2468 of the Civil Code, requiring persons doing business under a ficti- 
tious name to file a certificate with the county clerk, showing the names 
of the persons interested as partners in such business. Ralph v. Lock- 
wood, 61 Cal. 155; Melcher v. Beeler, 48 Colo. 233, 110 Pac. 181, 139 
Am. St. Rep. 273. Besides, this suit did not grow out of any contract 
made or transaction had in plaintifis’ partnership name. Section 2468, 
Civ. Code. 

The judgment and order are affirmed. 

We concur: LENNON, P. J.; HALL, J. 


RIGHTS OF BANK DISCOUNTING NOTE. 
Oppenheimer v. Ridke & Co.. California District Court of Appeal, December 5, 1912. 129 Pac. Rep. 798 


Where a bank discounts a note, places the proceeds to the credit of the in- 
dorser, and allows him to check out the amount before the bank receives notice of a 
defense existing in favor of the maker against the payee, the bank isa holder in due 


course and can recover on the note in an action against the maker. 


Action by Leopold Oppenheimer against Radke & Co. Judgment 
for plaintiff, and defendants appeal. Affirmed. 

HALL, J]. This is an appeal from a judgment rendered against de- 
fendants as the makers of two promissory notes aggregating the prin- 
cipal sum of $2,206.87, for which amount and interest thereon jude- 
ment was rendered for plaintiff as the indorsee of said notes. 

The two notes are in terms payable to Ciner & Seeleman, who, be- 
fore maturity thereof, indorsed them to the State Bank of New York, 
which passed the amount of the two notes, less the discount therefor, 
to the credit of Ciner & Seeleman. This transfer to the bank occurred 
in the spring of 1910, and the bank took the notes without notice of a 
defense that existed against the payees of said notes and in favor of 
defendants, the makers ; and it is conceded by defendants that plaintiff 
was entitled to recover, unless, as is contended by appellants, the find- 
ing made by the court that the State Bank was a purchaser for value 
is not supported by the evidence. 

The bank received no notice of the facts constituting the defense as 
between the payees and appellants until after the maturity of the notes. 

That the mere passing of the amount of a note, by a bank discount- 
ing the same, to the credit of the payee thereof is not a purchase for 


value is established by the great weight of authority. Fox v. Bank of 
Kansas City, 30 Kan. 441, 1 Pac. 789; Central Bank v. Valentine, 18 
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Hun (N. Y.) 417; Manufacturers’ Nat. Bank, etc., v. Newell, 71 Wis. 
309, 37 N. W. 420; Thompson y. Sioux Falls Nat. Bank, 150 U.S. 
231, 14 Sup. Ct. 94, 37 L. Ed. 1063. 

The same authorities also establish the rule that the discounting 
bank does become a purchaser for value if, before notice of an in- 
firmity in the note, it pays out the amount for which credit was given 
to the depositor, or to his order. This rule obtains, although the de- 
positor, by subsequent deposits or discounts, preserves a constant 
balance to his credit; for, in the absence of special facts demanding a 
different rule, payments are applied to the oldest debts. Fox v. Bank 
of Kansas City, supra. 

We think there is sufficient evidence in the record to justify 
the conclusion that payees checked out thé amount of the notes before 
the bank learned of any infirmity therein. Arnold Kohn, the officer 
of the State Bank who represented the bank in its dealings with Ciner 
& Seeleman, was examined under a commission issued out of the 
court. In his deposition there occurs the following: *" QO. Now, your 
procedure was, on taking this commercial paper, I presume, to simpl\ 
pass the amount of the discount to the credit of Ciner & Seeleman? A. 
The account. ©. Then they checked against it as they pleased? A. 
Then they checked it out; ves.’’ 

There is some uncertainty whether or not the witness, in his 
answers above quoted, meant simply to speak of the general course of 
business in the bank’s dealings with Ciner & Seeleman, or as to what 
occurred in respect to the particular notes sued on. <Any uncertainty 
in this regard was a matter to be resolved by the trial court; and 
upon this appeal we must accept as correct such reasonable interpre- 
tation as will support the finding of the trial court. If the witness 
meant to say that Ciner & Seeleman had checked out the amount of 
the credit given for the discount of the notes in suit, there can be no 
doubt but that the bank gave value for the notes in suit before learning 
of any infirmity therein. The condition of the record is such that we 
cannot say that the court was not justified in believing from the evidence 
of Kohn that Ciner & Seeleman had checked out the credit given on 
the discount of the notes in suit. Especially is this true in view of the 
further fact that Ciner & Seceleman had, before the notes in suit fell 


due, failed and made a composition with their creditors, and subse 


quently settled and took up other notes, referred to in the testimony as 
the Deutsch notes, aggregating about $51,100, that they had discounted 
with the State Bank, and which had gone to protest. Ifthe credit given 
on the discount of the notes in suit in the spring of 1910 had not been 
checked out or otherwise exhausted, the bank could have applied such 
balance to the settlement of the Deutsch notes, and there would have 
been no necessitv for Ciner & Seeleman settling and taking up such 
notes. The fact that they did so supports an inference that at that 
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time there was no balance to their credit to offset the claim against 
them in the Deutsch notes. 
We think the judgment must be affirmed ; and it is so ordered. 


WHEN RIGHT TO RECOVER DEPOSIT BARRED. 


Corbin Banking Co. v. Bryant, Courtof Appeals of Kentucky, December 12,1912. 151 S. W. Rep. 393 


The statute of limitations does not begin to run against a deposit until demand 
of payment is made. In Kentucky a depositor has five years after demanding his 


deposit and a refusal thereof in which to commence an action to recover the deposit. 


Action by Lon Rogers, as assignee of the Corbin Banking Company 
against J. F. Bryant, who counterclaimed. From a judgment for de- 
fendant on his counterclaim, plaintiff appeals. Affirmed. 

LAssinc, J. The duplicate deposit slip, issued to appellee by the 
cashier of the bank, showed that appellee had deposited in bank, on 
that date, the sum of $389.34. It is insisted for appellant that, as more 
than five years had elapsed from the date of the deposit before demand 
was made by appellee for this money, his right to recover is barred. 
This position is not sound. No cause of action arises for the recovery 
of a demand bank deposit until after it has been demanded and its pay- 
ment has been refused. Clark v. Farmers’ National Bank, 124 Ky. 
563, 99 S. W. 674, 30 Ky. Law Rep. 738. The statute of limitation 
does not, therefore, begin to run against a depositor in favor of a bank 
until he makes demand for the money and payment is refused. Koel- 
zer v. First National Bank, 125 Wis. 595, 104 N. W. 838, 2 L. R. A. 
(N.S.) 571, 110 Am. St. Rep. 870, 4 Ann. Cas. 1144; Howell v. 
Adams, 68 N. Y. 314. Appellee never, at any time until the suit 
was instituted, made demand for this money ; and he states the reason 
why he failed to do so was that, by an oversight, he did not notice that 
he had not been given credit for this money on his bank-book. In re- 
sponse to this explanation, it is insisted for appellant that appellee is 
not entitled to recover, because he should have discovered that, by 
traud or mistake, the bank had failed to give him credit for this money 
before the lapse of more than five vears from the date upon which he 
was entitled to have credit for same. This contention of appellant 
need not be considered, for the reason that there is no effort to recover 
on the ground of fraud or mistake. Jt was not necessary, so far as 
appellee was concerned, that the record of the deposit of this money 
should have been entered upon his passbook. Evidently he did not 
have his passbook with him at the time the deposit was made, and the 
duplicate deposit slip served to take the place of the entry in his pass- 
book. The failure of the bank to enter this deposit upon its books or 


Nove:—For other similar decisions see BANKING LAW JouRNAL Digest, § 444. 
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the passbook is no defense for its refusal to pay upon demand, if, in fact, 
the deposit was made by appellee in said bank; and of this question 
the jury was the judge. The plea of the statute of limitation present- 
ing no defense to the cause of action, the trial court properly sustained 
a demurrer thereto. 

Upon a consideration of the whole case, we find no ground for dis- 
turbing the judgment of the lower court; and it is therefore affirmed. 


WHEN ACTION ON NOTE BARRED BY STATUTE. 


Standard v. Taurmond, Court of Civil Appeals of Texas, November 28, 1912. 151 8. W. Rep. 627. 


In Texas an action on a note must be commenced within four years after the 
action accrues. The action on a note, ** waiving grace and protest,” payable on 
October 1, 1907, accrues on October 2, 1907, and the time to sue expires on Octo- 
ber 1, 1911. The time is not extended by the fact that the last day of the period of 


limitation falls on Sunday. 


Action by W. P. Thurmond against W. J. Standard. Judgment 
for plaintiff, and defendant appeals. Reversed and remanded. 

WiLtson, C. J. By his promissory note dated March 28, 1907, ap- 
pellant undertook to pay to appellee's order October 1, 1907, ©" waiving 
grace and protest,’’ $213, interest and attorney’s fees. By his suit 
commenced October 2, 1911, appellee sought a recovery on the note. 
As a defense against such a recovery appellant set up the statute re- 
quiring a suit based on such a course of action to be commenced within 
four years from the time the course of action accrues. Sayles’ Stat. 
art. 3356. A judgment having been rendered in favor of appellee for 
the amount of the note, appellant prosecuted this appeal 

(1-3) Appellant by his contract having waived the days of grace he 
otherwise would have been entitled to (Sayles’ Stat. art. 318; 1 Daniel, 
Neg. Inst. $633; Perkins v. Bank, 38 Mass. [21 Pick.] 485; Hirsh- 
field v. Bank, 83 Tex. 452, 18 S. W. 743, 15 L. R. A. 639, 29 Am. St. 
Rep. 660), it is clear, under the rules controlling in such cases (Geist- 
weidt v. Mann, 37 S. W. 372: Watkins v. Willis, 58 Tex. 523; Smith 
v. Dickey, 74 Tex. 61, 11S. W. 1049), that appellee’s cause of action 
accrued October 2, 1907. To be without the bar of the statute, his suit 
must have been commenced within four years from that date. As four 
vears from October 2, 1907, expired with October 1, 1911, and the suit 
was not commenced until the next day, it is plain that it was within the 
bar of the statute and could not be maintained. That October 1, 1911, 
was Sunday, did not operate to extend the time within which the suit 
otherwise must have been commenced. Insurance Co. v. Shrader, 89 
Tex. 40, 32 S. W. 872, 33 S. W. 112, 30 L. R. A. 498, 59 Am. St. Rep. 


NoreE.—For other similar decisions see Bankrnc Law JournaL Digest 
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25; Allen v. Elliott, 67 Ala. 437; Perkins v. Bank, 38 Mass. (21 
Pick.) 485. 

The judgment will be reversed, and a judgement will be here ren- 
dered that appellee take nothing by his suit. 


PARTY RECEIVING CHECK WITHIN TWO DAYS 
AFTER ISSUANCE A HOLDER IN DUE COURSE. 


Asbury v. Taube, Court of Appeals of Kentucky, December 10, 1912. 151 8S. W. Rep. 372. 


Where a check, regular on its face, was indorsed by the payee to a third person 
within two days after it was drawn, it was held that the indorsee acquired the 
check before it was overdue and was a holder in due course. 


Action by George Taube against J. S. Asbury and others. Judge 
ment for plaintiff against defendant Asbury, and he appeals. Affirmed. 

Cray, C. Plaintiff, George Taube, brought this action against J. S. 
Asbury, the Farmers’ Bank of Petersburg, Ky., and S. Straus to recover 
on a check for $200 drawn by Asbury on Farmers’ Bank and made pay- 
abletoS. Straus. Straus was not before the court. The Farmers’ Bank 
paid the amount of the check into court, where it is now held pending 
the final determination of this suit. The defendant Asbury pleaded that 
the check was obtained from him by fraud,and that plaintiff, Taube, not 
only had knowledge thereof, but that he and defendant S. Straus were 
partners in the transaction, and that they had entered into a conspiracy 


to cheat and defraud defendant. The case as to defendant Asbury went 
to trial. At the conclusion of all the evidence, the court directed a ver- 
dict in favor of the plaintiff. To review the propriety of this ruling, the 
defendant appeals. 
The check was executed and delivered under the following circum- 
stances: Asbury, who lives in Boone county, Ky., went to Cincinnati 
on February 11, 1911, to purchase two horses. There he met his code- 
fendant, S. Straus, and purchased the horses from him. Thereupon he 
gave to S. Straus the check in question to pay for the horses, and Straus 
agreed to deliver the horses on the following Monday on the Kentucky | 
side of Anderson Ferry at Constance, in Boone county, Ky. Asbury | 
went to Constance on Monday and waited for the horses. The horses 
were not delivered then, or at any time thereafter. While Asbury was 
waiting for the horses, Straus went to Petersburg, in Boone county, Ky., 
and presented the check to the Farmers’ Bank for payment. Payment 
was refused because of Straus’ failure to be identified. Straus then 
asked the cashier of the bank to certify the check. This wasdone. Re- 
turning to Cincinnati, Straus assigned and delivered the check to plain- 
tiff, Taube. After Straus failed to deliver the horses on Monday, As- 


Notre.—For other similar decisions see BANKING LAW JourNAL Digest, § 224. 








LEGAL DECISIONS 313 


bury went to his place of business to find out what was the matter. 
Straus made some kind of explanation to the effect that one of the horses 
had become sick and could not be delivered. Asbury then demanded 
a return of the check. Straus refused, and replied that it had been put 
in the bank. <Asbury returned home and directed the bank not to hon- 
or the check. When the check was presented by one of the bank’s cor- 
respondents, payment was refused. The check was then duly protested, 
and this suit followed. 

The check in question being regular on its face and payable on de- 
mand, and being negotiated within two days after it was drawn, plain- 
tiff acquired title before it was overdue. The only question to be de- 
termined is: Did plaintiff take the check in good faith and for value, 
and without notice of any infirmity in the instrument or defect in the 
title of his codefendant, Straus. 

Judgment affirmed. 


SETTING OFF DEPOSIT AGAINST NOTE. 


Walsh v. First Nationa! Bank, United States Circuit Court of Appeals, January 7, 1913. W1 Fed 
Rep. 522 


Where a depositor in a bank becomes bankrupt the bank may set off his deposit 


against a note due from the bankrupt to the bank. 


Appeal from the District Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

Suit in equity by H. L. Walsh, trustee in bankruptcy of the Tiger 
Shoe Manufacturing Company, bankrupt, against the First National 
Bank of Maysville, Ky. Decree for defendant, and complainant ap- 
peals. Affirmed. 

Allen D. Cole, of Maysville, Ky., for appellant. 

Garrett S. Wall, of Maysville, Ky., for appellee. 

Before Warrington and Knappen, Circuit Judges, and McCall, Dis- 
trict Judge. 

McCa tt, District Judge. H.L. Walsh, trustee in bankruptcy of the 
Tiger Shoe Manufacturing Company, filed the petition in this case 
against the First National Bank of Maysville, Ky., to recover $2,089.35. 
It is alleged that the bankrupt, while insolvent, and within four months 
prior to the adjudication in bankruptcy, with the intent to give the bank 
a preference over other creditors of the same class transferred to the 
bank property of the value of $2,089.35; that the bank, at the time of 
accepting said transfer, knew, or had reasonable grounds to believe, 
that the Shoe Company was insolvent ; and that transfer was made to 
the bank with intent to prefer it over other creditors of the same class. 

Certain statements are made in relation to the conduct of the bank- 
rupt and the bank (the defendant) upon which is based the further al- 
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legations that they acted in collusion in the matter of the transfer, for 
the fraudulent purpose of giving defendant a preference. 

The material allegations in the petition relating to the insolvency of 
the bankrupt on the date of the alleged unlawful transfer of property to 
the defendant, the knowledge of the defendant of such insolvency, the 
intent of the parties to give the bank a preference over other creditors, 
and the allegations relating to collusion between the bankrupt and 
the defen lant to give the bank a preference, are all denied in the answer 


to the petition. 
The case was heard upon the pleadings and proof. The court below 
dismissed the petition, and petitioner has appealed and assigned errors. 
The undisputed facts are that the Tiger Shoe Manufacturing Com- 
pany, the bankrupt, was indebted to the First National Bank of Mays- 
ville, Ky., in the sum of $2,000, with interest, evidenced by two prom- 
issory notes, in equal amounts, of date January 4, 1901, and June 9, 


1901. The notes had matured. On or about September 24, 1901, the 

wife of the secretary and treasurer of the bankrupt loaned the bankrupt 

$3,000 upon a mortgage given by it for $5,000. The amount so loaned 

was deposited to the bankrupt’s credit with the defendant bank, and the 

amount paid to the bank in satisfaction of the two notes for $1,000 

each, with interest, was paid by a check drawn by the secretary and 
“treasurer of the bankrupt on the amount so deposited. 

The only question presented is as to whether or not the payment of 
the two notes is a voidable preference. 

In the absence of collusion, fraud, or insolvency of the debtor, the 
bank had a right to apply so much of the deposit as was necessary to the 
payment of its debt. It did not need a check to enable it to get the 
money. New York County Nat. Bank v. Massey, 192 U. S. 138, 24 
Sup. Ct. 199, 48 L. Ed. 380; Germania Savings Bank & Trust Co. v. 
Loeb (C. C. A., Sixth Circuit) 188 Fed. 285, 110 C. C. A. 263. 

However, as was said by the court below: 

‘‘The real claim of the appellant is that Hopper [secretary and 
treasurer of the bankrupt] and his wife were acting in collusion with 
the defendant bank, in order to enable it to get its money and not be 
subject to a suit to recover it back as a voidable preference.’’ 

Judge Cochran found that there was not sufficient evidence to prove 
the charge that at the time of making the payment to the bank the Tiger 
Shoe Manufacturing Company was insolvent, nor that the bankrupt and 
defendant were acting in collusion, and dismissed the petition. 

After an attentive examination of the record, we find no reason to 
differ from the conclusion reached by the court below. The case of 
Kimmerle v. Farr, 189 Fed. 295, 111 C. C. A. 27, relied on by appel- 
lant, contains nothing in conflict with that conclusion. 

We are of the opinion that the evidence well warranted the judg- 
ment of the District Court. Affirmed, with costs. 
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NOTE GIVEN IN DIVORCE AGREEMENT VOID. 


Pierce v. Cobb, Supreme Court of North Carolina, March 5, 1913. 77 S. E. Rep. 350. 


A note, payable to the attorneys for the maker's wife, which contained a stip- 
ulation that it should not become due until the wife had obtained a divorce and 


should be void unless the divorce were obtained within six months, is against public 
policy and void. 


Action by C. C. Pierce and others against B. F. Cobb and another. 
From a judgment of nonsuit, plaintiffs appeal. Affirmed. 

WALKER, J. This action was brought to recover the amount of 
two notes under seal, dated April 1, 1911, one for the sum of $500, due 
June 10, 1911, and the other for $1,000, due October i5, 1911, with 
interest after maturity. The notes were payable to C. C. Pierce and 
F. C. Harding, attorneys of Mrs. Ruth Cobb, plaintiffs, and were 
signed by B. F. and J. H. Cobb, defendants. On the back of the notes, 
at the time they were executed, was the following: “ It is fully under- 
stood and agreed that this note shall not become due nor collectible in 
any event until Mrs. Ruth Cobb shall have obtained from her husband, 
the said B. F. Cobb, in a court of competent jurisdiction, a complete 
and absolute divorce from the bonds of matrimony, and shall present 
the said B. F. Cobba duly certified copy of the decree granting same. 
This being the consideration for which this note is given. If the said 
Ruth Cobb shall fail to secure said divorce within at least six months 
from the 10th day of June, 1911, then this note shall be null and void. 
And the payees herein, in accepting this note, agree to the conditions 
above set out.’’ Plaintiffs offered to show by the testimony of C. C. 
Pierce, one of the plaintiffs, that the writing on the back of the notes 
did not truly express the agreement, and that the real agreement was 
really one to pay alimony; he admitted, though, that he knew of the 
indorsement when he received the notes for Mrs. Ruth Cobb, and that 
it provided that the consideration of the notes was the divorce of the 
defendant B. F. Cobb from the bonds of matrimony, and, while he 
protested against the insertion of the clause, he did not require that it 
should be stricken out, but received the notes, and has brought this 
action upon them with the indorsement still there, and also that the 
understanding was that the notes should not be paid until the divorce 
was granted. The testimony of C. C. Pierce was tendered in these 
words: ~ Plaintiffs offer to prove a contradiction of the stipulation on 
the back of the notes and that such proof will show a lawful considera- 
tion for the payment of support and alimony.’’ At the close of the 
plaintiff’s evidence, the court ordered a nonsuit, and plaintiffs ap- 
pealed. 

The objection was made that plaintiffs cannot maintain this action 
because they are not the real parties in interest (Revisal, § 400), nor 


Notre :—For other similar decisions see BANKING Law JouRNAL Digest, §§ 133-135. 














316 THE BANKING LAW JOURNAL 


are they, within the meaning of Revisal, § 404, ‘‘ trustees of an express 
trust,’’ and Martin v. Mask, 158 N. C. 436, 74S. E. 343, was cited in 
support of the contention ; but we need not decide that question, as we 
are satisfied that upon another ground the notes are void, and the non- 
suit was properly entered. 

No contract which is against good morals or the public policy of 
the state, will be enforced by its courts. If the consideration upon 
which it is based is illegal, the courts will leave the parties where it 
found them, and will lend their aid to neither of the parties. The law 
will give no sanction to a transaction which involves the violation of 
its principles, nor will it afford a remedy to compel either of the parties 
to perform its obligation. It was said in Edwards v. Goldsboro, 141 
N. C., at page 72, 53 S. E. 652, at page 656, (4 L. R. A. [N. S.] 589, 
8 Ann. Cas. 479): ‘‘The law gives no action to a party upon an illegal 
contract, either to enforce it directly or to recover back money paid on 
it after it has been executed. Webb v. Fulchire, 25 N. C. 485 [40 
Am. Dec 419]; Warden v. Plummer, 49 N.C. 524; 15 Am. & Eng. 
Enc. (2d Ed.) 997. The rule rests upon the broad ground that no 
court will allow itself to be used when its judgment will consum- 
mate an act forbidden by law. The maxim is, Ex dolo malo (or ex 
turpi causa) non oritur actio,’ and the kindred one is, In pari delicto 
potior est conditiodefendentis.’ In such cases the law leaves the par- 
ties where it finds them. When parties are in pari delicto in respect 
to an illegal contract, and one obtains advantage over the other, a court 
will not grant relief (Wright v. Cain, 93 N.C. 296), and when they 
have united in an unlawful transaction to injure another or others or 
the public, or to defeat the due administration of the law, or when the 
contract is against public policy, or contra bonos mores, the courts will 
not enforce it in favor of either party. York v. Merritt, 77 N.C. 213; 
Id., 80 N. C. 285; King v. Winants, 71 N. C. 469[17 Am. Rep. 11]; 
Pinckston v. Brown, 56 N. C. 494; Sparks v. Sparks, 94 N. C. 532.’’ 
If the object of a contract is to divorce man and wife, the agreement is 
against public policy and void. The reason of this rule is that the law 
views with repugnance all contracts, the purpose or direct tendency of 
which, as gathered from its terms, is to dissolve the marriage tie, be- 
cause of its regard for virtue, the good order of society, the welfare of 
the children as the fruit of the union, and the peculiar sanctity of the 
marital relation. The husband and wife cannot do by their consent 
what the law forbids to be done except by the legislative will, and then 
only in the way and by the method authorized. ‘The inducement of 
a wife to sue for a divorce by a promise on the part of the husband to 
remunerate her for it, or for a husband and wife to agree that one of 
them shall bring a suit for a divorce and the other shall not defend, is 
against the law which recognizes and upholds the sanctity of marriage 
and is void. The same is true of an agreement after a divorce has 
been granted that the husband will pay the wife money if she will not 
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move for a new trial, or, where the divorce has been wrongfully 
granted, that the parties will not disturb it. And an agreement not to 
sue or make claim for alimony has been held void. A promise to 
marry made by a man already married, to take effect when he has ob- 
tained a divorce from his present wife, is illegal and void.’’ 9 Cyc. 
510, 520. All this will be found fully discussed in the books, and es- 
pecially in the one just cited. It is such familiar learning that we need 
not make further comment upon it. Archbell v. Archbell, 158 N. C. 
408, 74S. E. 327. 
Affirmed. 


LOAN TO TRUST COMPANY BY DIRECTORS. 


Koster v. Lafayette Trust Co., New York Court of Appeals, February 11, 1913. 10 N. E. Rep. 1117 


After a temporary receiver had been appointed for a trust company, the di- 
rectors, to enable the company to resume business, loaned money to it, which was 
to be repaid only when the surplus of the company should exceed the sum of $150,- 
000. Subsequently the superintendent of banks took possession for the purpose of 
liquidating the company. The surplus never exceeded the amount named. It was 
held that the plaintiff, one of the directors, was not entitled to recover the amount 
which he had advanced. 


Action by Arthur J. Koster against the Lafayette Trust Company. 
From a judgment of the Appellate Division (147 App. Div. 63, 131 N. 
Y. Supp. 799) affirming a judgment dismissing the complaint, plaintiff 
appeals. Affirmed. 

GRAY, J]. This action was brought to recover the amount of a loan 
of money, made by the plaintiff's assignor to the defendant, then called 
the ©“ Jenkins Trust Company,’’ under the following circumstances: 
The plaintiff's assignor, Charles L. Feltman, was a stockholder and a 
director of the defendant, when, in October, 1907, in proceedings for 
the dissolution of the corporation, a receiver was appointed who took pos- 
session of its property. A committee of the board of directors was then 
appointed in furtherance of a plan to enable the defendant to resume 
business. Thereafter, an agreement, dated March 31, 1908, was enter- 
ed into by Feltman and the other directors with the defendant. This 
agreement, reciting that the trust company had closed its doors asa bank- 
ing institution and that the directors “‘ are anxious that said institution 


should resume business, and that the receiver * * 


should be removed, 
and said institution fully rehabilitated,’’ provided that “‘the directors 
will loan to the trust company the various sums of money hereinafter 
written after the names of the individuals composing the parties of the 
first part (the directors), and aggregating the sum of one hundred thou- 
sand dollars.’’ The agreement continued as follows: ‘‘It is further 
agreed between the parties hereto that said loan shall mature and be- 
come payable as follows, and not otherwise, namely: Whenever the sur- 
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plus of said trust company shall exceed the sum of one hundred fifty 
thousand dollars, such excess shall be applied to the repayment of said 
loan, but no such application of excess over such one hundred fifty thou- 
sand dollars surplus shall be made upon such loan, except in periods of 
six months each,’’ etc. The agreement, finally, fixed the interest on 
the loan at the rate of 4 per cent. per annum, and it was subscribed to by 
Feltman and the other directors, in varying amounts, as set opposite to 
their names, which aggregated the sum of $100,000. The resumption 
committee of the board, in whose hands the sum had been previously 
deposited, then paid it over to the defendant, and on April 15, 1908, the 
receiver was discharged and the action for the dissolution of the defend- 
ant was discontinued. On November 30, 1908, the superintendent of 
banks of the state of New York, pursuant to the provisions of section 19 
of the Banking Law (Consol. Laws 1909, c. 2), took possession of the 
property and business of the defendant for the purpose of liquidating 
the same. The defendant never resumed business, and the stockhold- 
ers have been assessed. In addition tothe foregoing facts, which were 
found by the trial court, it was also found that the surplus of the defend- 
ant has never, since the execution of the agreement, exceeded, or equal- 
ed, the sum of $150,000. Subsequently, Feltman filed with the super- 
intendent of banks proof of a claim for $12,000, the sum which he had 
loaned to the defendant, and, upon the claim being rejected, assigned it 
to the plaintiff, who commenced this action. The complaint was dis- 
missed at the Trial Term, and the judgment in favor of the defendant 
has been affirmed by the Appellate Division, inthe Second Department. 

Upon the facts, it is the contention of the plaintiff that the transac- 
tion between his assignor, Feltman, and the defendant trust company, 
constituting a loan, imposed upon the latter an obligation of repayment, 
unless in some way discharged, or released. The argument is, in sub- 
stance that the debt was created independently of the argeement, enter- 
ed into with the defendant by the directors, and was an already existing 
obligation which the agreement did not affect, except as it postponed its 
payment for the convenience of the debtor. Plaintiff therefore insists 
that he was entitled, the defendant being solely at fault as to its second 
failure, ‘‘to recover the moneys, which his assignor parted with and 
which the defendant received, for a consideration which has failed.’’ 

I think thatthe contention of the plaintiff has been correctly determin- 
ed below. It-is based on the fallacy that, when his assignor, Feltman, 
joined in the loan to the defendant, a present liability was created, and 
the defendant became a debtor. That was not so. The condition of 
indebtedness was made by their agreement dependent upon the accumu- 
lation of a surplus by the defendant, and that agreement measured and 
fixed their obligations. The trust company had failed as a banking in- 
stitution,and the laudable, if interested, effort was made by its directors 
to rehabilitate it and to set it upon its feet as a going concern. With 
that object in view, they were willing to deposit with it a sum of money, 
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sufficient to re-establish its credit inthe community. Inthe event, ex- 
pected, or hoped for, that business should be successfully resumed, it 
was agreed that they should be repaid the sums deposited, if, and only 
when, a surplus arose exceeding $150,000. The moneys subscribed by 
the directors, and which were deposited with their committee, were paid 
over to, and were received by, the defendant solely under the terms of 
the agreement. Nothing but it evidenced any obligation on the part of 
the defendant, and all presumptions disappear with respect to the trans- 
action, except as based upon something in the contract. There was but 
one authority for the payment by the committee to the defendant of the 
sums held, and that was the contract, which is found by the court to 
have been entered into by Feltman and his co-directors with the defend- 
ant. It provided that ‘‘the directors wi// Joan to the trust company 
various sums of money hereinafter written * * and said loans shall 
mature and become payable as follows, and not otherwise, namely: 
Whenever the surplus of said trust company shall exceed the sum of 
one hundred fifty thousand dollars,’’ etc. From this language, the 
fundamental distinction in this transaction of loan is clear, in this, that 
no obligation underlay it. There was no debt in presenti, and it was 
made a condition precedent to the defendant's becoming a debtor that 
it should have accumulated a surplus of $150,000. It must be assumed 
that the directors were not involving their company by the agreement 
in some added liability, but they were intending to rehabilitate it, actual- 
ly, by giving it a basis of credit in an increase of free assets. To em- 
phasize the absence of any present obligation to repay, there were add- 
ed, after the agreement that the loan “‘ should mature and become pay- 
able as follows,’’ the words ‘‘and not otherwise.’’ To quote the lan- 
guage of the opinion in Lighton v. City of Syracuse, 188 N. Y. 499, 504, 
81 N. E. 464, 466, the defendant’ was not bound when the contract was 
made, but was to be baund by the happening of the condition prescrib- 
ed. * * ‘Tf, in fixing upon the happening of a future contingent event 
as the time when money is to be paid, the parties intend to make the 
debt a contingent one and the event never happens, the creditor’s right 
to recover will never accrue.’ ’’ 

It should be quite clear that the very object of the agreement would 
have been defeated, if the contention of the plaintiff issound. The trust 
company had closed its doors, and it was only enabled to resume busi- 
ness through the receipt of the moneys from Feltman and his co-direct- 
ors. If the asset of $100,000 in cash paid in by them was to be offset 
by a liability in that amount, how would the company’s position have 
been changed? As Mr. Justice Jenks, in his very able opinion at the 
Appellate Division, puts it, ‘‘ if the money was to be repaid absolutely 
and in all events, the loan, by as much as it increased the assets, like- 
wise, increased the liabilities.’’ I think it is evident that the character 
of the transaction is to be determined from the agreement of the parties. 
The plaintiff did not, and he could not, show the fulfillment of the con- 
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dition, upon which the defendant was to repay him, and he was there- 
fore not entitled to recover in this action. 

For these reasons, I advise that the judgment appealed from should 
be affirmed ; without prejudice, however, to the plaintiff’s right to bring 
any future action upon his claim, as he may be advised, upon any 
change in the status of defendant. 

CuL_Len, C. J., and WERNER, CHASE, COLLIN, CUDDEBACK, and MIL- 
LER, JJ., concur. 

Judgment Affirmed, etc. 


WRONGFUL DELIVERY OF BILL OF LADING. 


Commercial Bank of Chicotah v. First State Bank, Court of Civil Appeals of Texas, February 26, 1913 
153 S. W. Rep. 1175. 


A shipper of corn drew a draft on the consignee for the price, attached the bill 
of lading, and had it discounted by the plaintiff bank. The plaintiff forwarded it 
to the defendant bank for collection. Upon arrival the consignee wired the shipper 
that he would not accept the corn because of defective condition, and made an offer 
of a smaller price which was accepted. The defendant bank delivered the bill of 
lading and forwarded to the plaintiff the consignee’s check for the smaller price, 
which was the actual market value of the corn. The plaintiff returned the check 
and sued for the amount of the original draft. It was held that the plaintiff was 
not bound by the contract between the parties, by which the corn was sold at a 
lower price, but that it could recover from the defendant only the value of the 
corn at the time it was wrongfully delivered to the buyer, which was the amount 
of the check previously sent to the plaintiff by the defendant. 


Action by the Commercial Bank of Chicotah, Okl., against the First 
State Bank & Trust Company of Santa Anna, in which defendant made 
L. L. Shields a party defendant, and asked for judgment over against 
him for the amount of any judgment against it. Judgment for plaintiff 
for an insufficient amount, and it appeals. Affirmed. 

FINDINGS OF FACT. 

Jenkins, J. L. R. Hays of Chicotah, Okl., made a contract with 
L. L. Shields, of Santa Anna, Tex., to deliver to him at the latter place 
acar load of good, heavy, Oklahoma river bottom corn, for which 
Shields was to pay upon delivery the sum of 63 cents per bushel. Hays 
shipped to Shields a car load of corn, and drew upon him through the 
appellant bank for $287.55, the value of said corn at 63 cents, with bill 
of lading attached. The appellant paidto Hays the amount of said 
draft, and forwarded the same to appellee. Upon arrival of the corn at 
Santa Anna. Shields inspected the same, and wired Hays that the corn 
was not such as he had bought, and that he would not take it. Hays 
wired Shields, asking him what he would give for the corn, and he re- 
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plied by wire 55 cents per bushel. The appellee bank delivered said 
draft and bill of lading to Shields, who took charge of said corn, and 
delivered to the bank his personal check for $121.88, the price of said 
corn, freights deducted, at 55 cents per bushel, and appellee bank for- 
warded this draft toappellant. Appellant at once returned Shields’ 
check to appellee bank, and demanded payment in full of the draft 
drawn by Hays. The corn was not worth in the market at Santa Anna 
at the time it was received and taken possession of by Shields more than 
55 cents per bushel, or the sum of $121.88, after deducting freights. 
The appellee bank answered, setting up all the facts above found, and 
asked that Shields be made party defendant, and for judgment over 
against said Shields for whatever amount judgment might be against 
it. Shields answered, setting up the same facts as alleged in appellee 
bank’s answer. The defendants paid into court said sum of $121.88. 
There was a judgment for appellant for $121.88 and against it for costs. 
The customary method between banks of remitting money is by check, 
and not by money itself. Appellant did not object to Shields’ check 
for any other reason than that it was not sufficient in amount. 


OPINION. 

Appellant excepted to appellee’s answer making Shields a party de- 
fendant, for the reason that said pleadings were not verified. This ex- 
ception was overruled, and in this there was noerror. Appellant cites 


in support of its contention Revised Statutes 1895, art. 1265, subd. 5. 
This applies only where the additional party is a necessary party. 
Shields was not a necessary party to plaintiff’s suit, but he was a proper 
party. 

Appellant’s contention is that inasmuch as appellee bank delivered 
the bill of lading to Shields contrary to its instruction, without first re- 
quiring full payment of the draft drawn, that it thereby made itself 
liable to appellant. This is true, but what was the extent of its liabil- 
ity? Clearly the damages suffered by appellant. By indorsement of 
said draft, with bill of lading attached, the appellant bank became the 
owner of said corn to the extent of enforcing a lien against the same. 
It occupied a similar position to a mortgagee in possession. When it 
was wrongfully deprived of this possession, it was entitled to recover 
against the wrongdoers (the appellee bank and Shields in this case, had 
it seen proper to have sued Shields) the amount of damage suffered by 
such wrongful act; and this was the value of the corn at the time the 
same was wrongfully converted by Shields, with the connivance of the 
appellee bank. In Landa v. Lattin, 19 Tex. Civ. App. 246, 46S. W. 
48, it was held that the assignee of the draft with bill of lading attached 
became the owner of the goods shipped, and was responsible to the 
consignee upon the implied warranty of the shipper as to the soundness 
of the goods. This doctrine was overruled in Blaisdell Company v. 
Bank, 96 Tex. 626, 75 S. W. 292, 62 L. R. A. 968, 97 Am. St. Rep. 
944, but the doctrine that by paying the draft, a bank did not acquire 
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any greater rights than the shipper was not overruled, but affirmed, in 
the case last above referred to. In the latter case the court says: 
‘The bank became the owner only as the facts alleged made it the 
owner of the cotton, and this was only in the limited sense that it could 
hold and control the cotton until the drafts were paid, and as a means 
of insuring payment or recovering loss.’’ In that case, as in this, the 
draft drawn by the shipper had not been accepted. The appellant was 
not bound by the subsequent agreement between Hays and Shields that 
Shields should have the corn at 55 cents per bushel, but was entitled to 
recover the value of said corn, which, as hereinbefore stated, was 
shown to be 55 cents per bushel. 

Finding no error in the judgment of the trial court, the same is 
affirmed. 

Affirmed. 


LIMITATION OF ACTION ON NOTE. 


France v. Ruby, Supreme Court of Nebraska, February 25, 1913. 140 N. W. Rep. 175. 


A letter, written by the maker of a note, stating that it is impossible to pay it 
at the time, is not a sufficient acknowledgment of the debt to start the statute of 
limitations running anew under the Nebraska statute. 


Action by George W. France against Robert Ruby. Judgment for 
defendant, and the plaintiff appeals. Affirmed. 

BARNES, J. Action on a promissory note for $977.54, given by the 
defendant to one Harvey, on the 21st day of April, 1883, and payable 
five days after date. Plaintiff’s petition was in the usual form with the 
additional allegation that on the 23d day of August, 1909, and while 
plaintiff was still the owner of the note, defendant wrote a letter to 
plaintiff as follows: ‘‘ Beaver City, 8—23—’09. Mr. France—Dear 
Sir: In regard to that note it is impossible to do anything about it. I 
have nothing to pay with. This is the third year in succession for 
crops to burn up here, so you see we are in no position to do anything. 
Respt., R. W. Ruby.’’ No payment either of the principal or interest 
is alleyed in the petition, and the foregoing letter was pleaded and re- 
lied on to toll the statute of limitations. A demurrer to the petition 
was sustained. Plaintiff refused to further plead, and his action was 
dismissed. From that judgment plaintiff has appealed. 

The sole question presented for our determination is: Does defend- 
ant’s letter amount to an unqualified acknowledgment of an existing 
liability for the payment of the note in question? A like question was 
before this court in Nelson v. Becker, 32 Neb. 99, 48 N. W. 962. In 
that case certain letters written by the defendant were relied on to toll 
the statute, and it was held that they were not an acknowledgment of 


Note:—For other similar decisions see BANKING Law JournaL Digest, § 446. 
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an existing liability. Section 22 of the Code of Civil Procedure pro- 
vides: “‘In any cause founded on contract, when any part of the prin- 
cipal or interest shall have been paid, or an acknowledgment of an ex- 
isting liability, debt, or claim, or any promise to pay the same, shall 
have been made in writing, an action may be brought in such case with- 
in the period prescribed for the same, after such payment, acknowledg- 
ment, or promise.’’ In construing that statute it was said: “To re- 
move the bar of the statute, the debtor must unqualifiedly acknowledge 
an existing liability.’’ In Hanson v. Towle, 19 Kan. 273, it was said: 
‘A mere reference to the indebtedness, although consistent with its 
existing validity, and implying no disposition to question its binding 
obligation, or a suggestion of some action in reference to it, is not such 
an ‘acknowledgment’ as is contemplated by the statute. This must 
be an unqualified and direct admission of a present-subsisting debt on 
which the party is liable.’’ 

As we view the record, this case should be ruled by Nelson v. 
Becker, supra, and the judgment of the district court is affirmed. 


NEGOTIABILITY. 


Bledsoe v. City National Bank, Court of Appeals of Alabama, December 17, 1912. 60 So. Rep. 429. 


A note is negotiable although it contains a waiver of exemption, an agreement 
to pay attorney’s fees and a provision that the title to the automobile, for which it 
is given, shall remain in the seller. 


Assumpsit by the City National Bank of Selma against H. T. Bledsoe. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

The note sued on is as follows: *‘$250, Selma, Ala., June 8, 1910. 
For value received I promise to pay on or before the 15th day of Decem- 
ber, 1910, to the Siegel Automobile Company, Selma, Ala., or order, 
the sum of $250, with interest until paid, at 8% from date. Payable 
at the Selma National Bank, Selma, Ala.’’ The note also contained 
waiver of exemption, agreement to pay attorney’s fees, and retaining 
title in the Ford Model T touring car, No. 26,018, and other provisions 
not necessary to be here set out. There were two other notes for the 
Same amount, due and payable on November 15, 1910. 

PELHAM, J. This action was brought in the court below by the ap- 
pellee, the City National Bank of Selma, a banking institution, conduct- 
ing a regular banking business under the national banking laws, against 
the appellant to recover the amount evidenced by two notes executed by 
the appellant and payable to the order of the Siegel Automobile Com- 
pany, of Selma, Ala. The notes, or instruments in question, were, be- 
fore maturity and in the usual course of business for a valuable con- 
sideration, indorsed by the payee to the plaintiff bank. The plaintiff 


Nore:—For other similar decisions see BANKING Law JourNAL Digest, § 299. 
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discounted the notes for the payee in due course of its business, without 
notice or knowledge of any defenses thereto. The plaintiff alleged the 
above facts in each count of the complaint seeking recovery on the 
notes. The defendant, besides a plea of the general issue, filed numer- 
ous special pleas setting up a material alteration in the notes, or instru- 
ments declared upon, and a plea of failure of consideration. 

The complaint averred the facts and set out the instruments sued on 
in hec verba, showing the same to be negotiable instruments, and the 
plea setting up partial and total failure of consideration presented no 
defense to the plaintiff's action under the counts of the complaint 
averring ownership in the plaintiff bank through indorsement before 
maturity in due course of business, without notice of the existence of 
any defense. The instruments sued on are plainly negotiable instru- 
ments under the rulings of the Supreme Court and statutory provisions 
now in force prescribing and defining such instruments. First Nat. 
Bank v. Slaughter, 98 Ala. 602, 14 South. 545, 39 Am. St. Rep. 88; 
Williams v. Flowers, 90 Ala. 136, 7 South. 439, 24 Am. St. Rep. 772; 
Montgomery v. Crossthwait, 90 Ala. 553, 8 South. 498,12 L. R. A. 
140, 24 Am. St. Rep. 832; Acts Ala. (Special Session) 1909, p. 126 et 
seq., 38 2, 5, 6, 10, 16, 26, 45, 56, 57, 59, 124. 

The provisions whereby the maker agreed to pay the expenses of 
collection, including an attorney’s fee, did not destroy the negotiability 
of the instruments. McGhee v. Importers’ & Traders’ Nat. Bank, 93 
Ala. 192, 9 South. 734; Montgomery v. Crossthwait, supra; First Nat. 
Bank v. Slaughter, supra. 

The plaintiff’s right to enforce the payment of this commercial pa- 
per acquired in due course was not affected by the fact, if it was a fact, 
that the number designating the automobile was inserted in the notes 
after their delivery to the payee. The bank did not participate in the 
alteration, and had no knowledge or notice of such alteration, and even 
though inserting the number of the automobile be a material alteration, 
the plaintiff bank could enforce the payment of the amount due on the 
notes according to the original tenor of the notes. Negotiable Instru- 
ment Act, section 124, p. 146, Acts Special Session 1909. 

The case was tried before the court without a jury, and the evidence 
adduced upon the trial authorized the court to find that the notes or in- 
struments sued on-were delivered by the maker to the payee (whether 
or not the number was inserted afterwards is immaterial in this action 
so far as the plaintiff’s right of recovery is concerned), and discounted 
for value to the plaintiff bank in due course of business before maturity 
without notice of any defense thereto. The notes or instruments declar- 
ed upon and introduced in evidence being negotiable, commercial paper, 
it will be seen from what we have said that the court committed no error 
in the rulings on the pleadings, or in the judgment rendered, and that 
judgment is therefore affirmed. 

Affirmed. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


DUTY OF BANK WHEN CHECKS FOR AMOUNT GREATER 
THAN DEPOSIT PRESENTED. 


Editor Banking Law Journal. PirtsBuRGH, Pa., January 31, 1913. 

Deak Str:—Tnhe following situation arose at our bank yesterday, and we re- 
spectfully refer the same to you for an opinion. 

“G" hasa balance of $53.20 on his account January 29, 1913. ‘*B,” also a 
depositor, presents ‘*G’s” check for $300 with a request to know if the check was 
good for $300. On being informed that it was zo/ good ‘‘B” said ‘‘Hold it for col- 
lection for our credit." The questions which came up in regard to the matter were 
these : 

Ist. Should a check presented at the window for payment by a customer drawn 
by **G” on his account for his balance or for any amount /ess than his balance, be 
paid ? 

2ad. Should checks presented through the clearing house for a less amount 
than his balance when we are holding this check for collection be paid, or refused, 
and if refused, what reason should be assigned ? 

3rd. Should ‘‘G” present his check for $53.20 or less could we refuse to 
honor it ? 

4th. We would !ike to have your opinion also on the question of checks which 


overdraw an account, thus: ‘‘A” has $50 balance, presented through clearing house 


at the same time eleven checks for $5 each. 
Should a// the checks be returned, or ten paid and ome returned, and if one 
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should be returned would not the ten men whose checks were honored become pre- 
ferred creditors, and give the eleventh man good cause for damage claim ? 


An answer to the foregoing questions through the columns of your excellent 
JOURNAL will be greatly appreciated. Yours respectfully, 


PiITTsBURGH, Pa. 

Answer:—\1st. Duty of Bank where Check for Amount Greater than 
Balance Presented at Window.— Where a check is presented at the win- 
dow of the drawee bank for payment, and the deposit against which the 
check is drawn is not sufficient to pay the check, the bank should refuse 
to honor the check on the ground of insufficient funds. The bank is 
not required under such circumstances to make a part payment for the 
reason that, upon payment it is entitled to the check as a voucher, and 
the holder would be unwilling to give it up without receiving payment 
in full. In re Brown, 2 Story 502, Fed. Cas. No. 1985. 

The same is true in a jurisdiction where a check is deemed to oper- 
ate as an assignment of the fund against which it is drawn. Bank of 
Antigo v. Union Trust Co., 149 Il]. 343, 36 N. E. Rep. 1029; Henderson 
& Co. v. United States National Bank, 59 Neb. 280, 80 N. W. Rep. 
898. 

It is also held that a drawee bank may refuse to pay a check if there 
are not sufficient funds to the credit of the depositor after deducting any 
indebtedness due from the depositor to the bank. Mt. Sterling National 
Bank v. Greene, 99 Ky. 262, 35 S. W. Rep. 911. 

2nd & 3rd. Where Check for Amount Greater Than Deposit Pre- 
sented and Deposit Credited against Check.— When a check is presented 
to a drawee bank for payment, the bank may, if it wishes, in a case 
where the deposit is not sufficient in amount to pay the check, credit the 
amount of the deposit against the check. Dana v. Third National 
Bank, 13 Allen (Mass.) 445. But the safer course for a bank to pur- 
sue in such a case would be to refuse the check entirely asit has a right 
to do. The situation would then be this: If the bank refuses and re- 
jects the check thus presented for an amount greater than the amount 
on deposit, it should honor any check for an amount less than the 
amount of the deposit subsequently presented through the clearing 
house or by the depositor. But, if the bank decides to hold the deposit 
for the credit of the party presenting the first mentioned check, it should 
refuse to honor any check subsequently presented on the ground that 
there are no funds with which to make payment. 

4th. Duty of Bank Where Several Checks Aggregating Greater 
Amount Than Deposit Presented Simultaneously Through Clearing 
House.—Where a number of checks are presented at the same time 
through the clearing house, and their total is greater than the amount 
of the deposit, the bank should pay them as far as the deposit will go, 
it being optional with the bank which checks to pay and which to reject. 

The question here presented seems to have been decided for the first 
time in March, 1911, inthe case of Reinisch v. Consolidated National 
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Bank, 45 Pa. Super. Ct. 236. It was there held that, where a number 
of checks, variously dated, are presented to a bank simultaneously 
through the clearing house, and the aggregate amount of the checks is 
greater than the amount of the deposit, the bank is bound to pay the 
checks, but in any order that it may choose, until the deposit is ex- 
hausted, if there is no rule of the clearing house, or custom of the bank- 
ing community to the contrary. 

The facts involved in that case were these: For some months prior 
to September 4, 1907, the plaintiffs were small merchants in Philadel- 
phia, and had a deposit in the defendant bank. On the day mentioned 
their balance was $328.12. The defendant bank was a member of the 
clearing house and on that day its messenger returned from the clearing 
house with a bundle of seventeen checks drawn by the plaintiffs. The 
largest of these checks was for $75, and the smallest for $5. The aggre- 
gate amount was $664.45, a little more than twice the amount’of the 
plaintiffs’ balance. The defendant declined to pay any of the checks 
and returned them to the clearing house. Shortly afterwards a mes- 
senger of the plaintiff arrived with a deposit of $480.50, which the de- 
fendant refused to receive. The defendant requested the plaintiffs to 
withdraw their account, which they did. They then commenced this 
action and recovered damages of $100. 

That this question arose here for the first time is evidenced by the 
following words of the court: ‘It may not be unworthy of remark that 
notwithstanding the vast volume of commercial business transactions 
every day in Pennsylvania by the use of bank checks, the question now 
before us seems to have never reached our courts for determination, and 
we are without the aid of any precedent.’’ 

The view that a bank is not liable for damages in a case such as is 
here presented is taken by as well known an author as Mr. Morse, who, 
in section 354 of his work on the law of Banks and Banking, says: ‘‘The 
bank can not look at the dates ; for priority of presentment, not of date, 
secures priority of payment. So, if the bank cannot pay all the checks 
of any individual depositor coming through clearing, it must pay none 
of them. It has no legal power to select or choose from among them 
certain ones which it will honor and certain ones which it will dishonor. 
All or none must be paid. Any other course would render the bank 
liable to the holders of the dishonored paper. A check presented at the 
counter for payment must be paid at once, if there are funds enough to 
the drawer’s credit to pay it alone; but if it is sent through clearing, 
it must take its chance that his funds shall be sufficient to pay not only 
it, but all his other checks, which shall be sent through clearing on the 
same day; and failing this, it must be dishonored. 

‘“It might seem advisable to incorporate in clearing house transac- 
tions a rule that, if the funds of a depositor are insufficient to pay the 
whole of a mass of checks coming against it at one clearing, the bank 
should pay those of earlier date so far as the funds will go. Such a 
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rule, though leaving some checks out in the cold, would seem better as 
creating less disturbance of business calculations, than to refuse pay- 
ment of the whole group.’’ 

Mr. Morse, however cites no authorities in support of the rule which 
he advances. Mr. Morse’s statement of the law seems to be based upon 
the theory that, if a bank pays some of the checks and rejects others, it 
is liable to the holders of the dishonored checks. But in Pennsylvania, 
as in most of the states, it has long been established that the holder of 
a check who presents it has no right against the bank, even where the 
funds are sufficient and the bank refuses to pay it. 

The court therefore discarded the doctrine proposed by Mr. Morse 
for the reason that the ground upon which it rested was not in harmony 
with the law of Pennsylvania, and adopted the opposite view, using the 
following language: 

*“ As already stated, it could not be successfully claimed for the plain- 
tiffs that the defendant bank was obliged to pay all of the checks pre- 
sented on the morning of September 4th. No line or letter of its con- 
tract required it to pay more than the amount of the balance provided 
by the plaintiffs for that purpose. If the clearing house, as the rep- 
resentative of the various banks who were the lawful holders of the 
checks, had so consolidated its demand that it refused to accept payment 
of some of the checks unless all were paid, we would have a different 
question. Or, if the evidence showed any rule of the clearing house 
which compelled the defendant bank to pay all or reject all of a number 
of checks thus presented together, we are not prepared to say that the 
defendant could not have safely acted on such a rule.’’ 

The court further said: “‘ Had the defendant chosen to take up the 
checks in the order of their date and pay them as far as the plaintiffs’ 
money would go, who could complain of such action. As we have al- 
ready seen the holders of the checks not paid would have no standing 
at all to demand anything from the bank, nor could they be legally in- 
jured by its action. And the ‘depositor would in vain attempt to say 
that he had been injured, because each check which the defendant would 
have paid would have been a lawful demand by the depositor for so much 
money, and the payment of such checks would satisfy the most rigid in- 
terpretation of the bank’s obligation.’’ 

The court goes on to state that there is considerable force support- 
ing the practice that seems to prevail among banks in certain sections 
of the country, when called upon to dispose of a question like that which 
confronted the defendant bank in this instance. The practice referred 
to is to select and pay the largest number of checks presented that can 
be paid out of the balance on hand. The idea behind this practice is 
that the credit of the depositor will be less hurt by the rejection of a few 
checks, even if their respective amounts be larger, than by the dishonor 
ofmany checks aggregating the same amount. 











INQUIRIES AND CORRESPONDENCE 329 


EXTENSION OF NOTE SECURED BY MORTGAGE AFTER 
SALE OF MORTGAGED PREMISES. 


Editor Banking Law Journal. SEATTLE, Wash., January 29, 1913. 
Drak Sir: I shall be very greatly obliged if you will give me an answer to the 
following questions: 


A executes a note in favor of B and gives a real estate mortgage to B to secure 
the same. A subsequently sells the property, subject to the mortgage toC. At 
maturity C desires to arrange an extension of the note and mortgage with B. I en- 
close the form we use for extensions agreed upon in the ordinary way, and wish to 
know whether an extension agreed upon in the terms of this form, between B and 
C, would be subject to any defects which would not exist if A still owned the prop- 
erty, and himself agreed with B upon an extension? 

Would your answer be modified, and if so in what respect, if the note were a 
mortgage coupon note, and if C in connection with the extension executed new in- 
terest coupons covering the extension period; these coupons, of course, containing 
a reference to the original note, signed by A? 

In the note and mortgage which we use a deficiency judgment is provided for. 

Apart from any other question, which might arise in connection with the mat- 
ter, if A by reason of the extension (he not having in any way shared in the 
arrangement) were released from a deficiency judgment, which might othe:wise have 
been obtained against him, would C be subject to such a judgment? 


Yours truly, PRESIDENT. 


BLANK TRUST CO. 
We, the undersigned, hereby covenant that we are the legal owners of the 
premises conveyed to 


by acertain mortgage deed dated.................. executed by.......... 
Satie Wi eateseok a on and recorded in book....., page... ..of the mortgage records 
of the Auditor of... ..... County, Washington, to secure note for the sum of 
te ree eT Dollars, due and payable.......in favor of said 
Mortgagee, upon which note the sum of.......................6. Dollars 
remains unpaid; and in consideration of the extension of time of payment of 


pay to said mortgagee, or assigns, at the BLANK TRUST CO., Seattle, Wash- 
ington, the unpaid sum aforesaid, with interest thereon from......... 
canes Seta dl at the rate of......per cent. per annum, payable..... 


and it is further hereby expressly agreed, that, all the terms, covenants and 
| conditions of said note and mortgage shall continue to be of full force and 
effect, except as herein set forth 





The above extension is hereby agreed to: ey er Poor [SEAL. ] 
ep tn ee ee Pe, Ne oe ed A a es SEAI 
BP wet un te gt OU ae ae les en [SEAL. | 
SFAI 
Answer :—There is a distinction between buying property subject 


to a mortgage and assuming a mortgage, which is not always clearly 
understood. When a piece of property is purchased subject to a mort- 
gage, it merely means that the mortgagee retains his lien. Where a 
mortgage is properly recorded, the property cannot be conveyed in any 
other way than subject to the mortgage. The mortgage, if valid, con- 
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tinues to be a lien upon the property, no matter to whose hands the 
property maycome. By selling the mortgaged premises, subject to the 
mortgage, the mortgagor does not relieve himself from his personal or 
primary liability on the note or bond evidencing the debt. Anthony 
Inv. Co. v. Law, 62 Kans. 193, 61, Pac. 745; Wadsworth v. Lyon, 93 
N. Y. 201. Nor does the mere purchase of property subject to a mort- 
gage make the purchaser personally liable for the mortgage debt. No 
such obligation rests upon him unless he assumes it by contract or 
agreement. Scholten v. Barber, 217 Ill. 148, 75 N. E. 460; Mueller 
v. Renkes, 31 Mont. 100, 77 Pac. 512; Collins v. Davis, 132 N.C. 106, 
43 S. E. 579; Schaeffer v. Schaeffer, 182 Pa. 598, 38 Atl. 474. 

Where a conveyance of land is made expressly subject to an exist- 
ing mortgage, the effect, as between the grantor and grantee, is to 
charge the encumbrance primarily on the land, so as to prevent the 
purchaser from claiming reimbursement or satisfaction from his vendor, 
in case he loses the land by foreclosure or is compelled to pay the 
mortgage to save a foreclosure. McNaughton v. Burke, 63 Neb. 704, 
89 N. W. 274. 

The purchaser of mortgaged land may, however, assume the pay- 
ment of the mortgage obligation, in such manner as not only to relieve 
the mortgagor from primary liability, but also to make himself per- 
sonally liable to the mortgagee. This may be done by any contract or 
agreement which distinctly manifests the intention of the purchaser to 
charge himself with personal responsibility. The contract may be 
created by a clause in the deed under which the purchaser acquires his 
title, for no special form of words is required, the only requisite being 
that it should unequivocally show his intention to become answerable 
for the payment of the mortgage. To bring about this result, it is 
necessary that the mortgagee should accept or ratify the purchaser’s 
assumption of the mortgage. 17 Cyc. 1345, 6. 

When the mortgagee has assented to the assumption of the mort- 
gage by the purchaser, the purchaser becomes the principal debtor, 
and the mortgagor takes on the liability of surety. But, unless the 
mortgagee has assented to the arrangement, it has been held that he 
may treat both the mortgagor and the purchaser as principal debtors, 
and is entitled to a personal decree against both. 

As to the effect of extension of time of payment of a mortgage, in a 
case where the premises have been sold, and the purchaser has assumed 
the payment of the mortgage, and thereby became the principal debtor, 
it has been held that an extension in such a case, by an agreement 
made upon a valid consideration between the holder of the mortgage 
and the purchaser, without the concurrence of the mortgagor, discharges 
him from all liability upon it. Home Nat. Bank v. Waterman, 134 III. 
461, 29 N. E. 503; Union Stove Works v. Caswell, 48 Kans. 689, 29 
Pac. 1072; Pratt v. Conway, 148 Mo. 291, 40 S. W. 1028; Jones on 
Mortgages, § 742. This follows the general rule which applies to the or- 
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dinary case of principal and surety. But the agreement to extend the 
time of payment must be based upon a sufficient consideration, or it 
will not be binding upon the mortgagee and, therefore, will not operate 
to release the mortgagor. Regan v. Williams, 88 Mo. App. 577. 

In referring to the questions raised in the above letter less confu- 
sion will follow if we use, instead of the letters A, B and C, the terms 
mortgagor, mortgagee and purchaser, to represent the parties to the 
transaction. 

In the first place it must be clear, from the rules which have been 
set forth above, that if the purchaser takes the property subject to the 
mortgage, without actually assuming personal liability, he is in no 
position to arrange for an extension of time with the holder of the note. 
Such an agreement must be made between the holder of the note, 
that is the mortgagee, and the person liable on it, the mortgagor. 

Assuming that the purchaser has actually assumed personal liability 
on the note and mortgage, a valid agreement extending the time of 
payment will operate to discharge the mortgagor. An agreement, for 
the extension of the time of payment of a bill or note involves a 
promise by the holder to forbear, and this, like other promises, is not 
binding unless it is supported by a consideration. If there is no con- 
sideration, the agreement of extension does not prevent the holder from 
suing at any time, nor does it discharge indorsers or sureties. A 
promise to do something which the debtor is already bound to do is not 
a sufficient consideration to support an agreement to extend the time 
of payment of a bill or note. Where the only consideration coming 
from the debtor is his promise to pay the debt at the extended time of 
payment, without anything more, his promise to pay in instalments, or 
to pay other matured notes on which he is indebted, or his actual pay- 
ment of a part of the debt at or after maturity the consideration is in- 
sufficient to support the extension agreement. There is a sufficient 
consideration, however, if the debtor does or promises to do anything 
further or different from what he is bound to do; as where he pays a 
part of the debt before it is due, promises to pay in a different medium 
than is required by his contract, as in government bonds, or property, 
gives new or additional security, or money as a bonus or premium, 
gives a new note, or promises to pay interest monthly instead of annu- 
ally as provided in the note, or agrees to pay interest at a greater rate. 
8 Cyc. 899-901. 

In Washington it has been held that an agreement by the payee of 
a note due September 4, 1891, to take a lower rate of interest, and to 
extend the time of payment provided the makers would pay both prin- 
cipal and interest by September 16, 1900, was not a valid agreement of 


extension, because it was not supported by a consideration, and that 

such an agreement constituted no defense to an action on the note. 
The form of extension agreement, submitted and set forth above, 

does not contain any provision for a consideration sufficient to support 
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an agreement to extend the time of payment. So far as the debtor is 
concerned he merely acknowledges the indebtedness and promises to 
pay the principal and interest due on the note on the day to which 
payment is extended. 

In the case of a mortgage coupon note, where the purchaser has 


assumed the mortgage, and executes new interest coupons covering the 


extension period, the same constitutes a sufficient consideration for the 
extension. The extension is binding and operates to discharge the 
mortgagor, so that no deficiency judgment may be obtained against 
him. 

Briefly, if the purchaser assumes the mortgage obligation and, by a 
valid agreement, extends ihe time of payment, the mortgagor is 
released. If the purchaser takes the property merely subject to the 
mortgage, and does not assume the mortgage, an extension agreement 
made by him is invalid and does not affect the mortgagee’s rights 
against the mortgagor. 


CLAIM UNDER GUARANTY OF DEPOSITS LAW. 


Edttor Banking Law Journal. Escaton, Cal., January 9th, 1913. 

Dear Sir :—Please give me the following information: The president of an 
Oklahoma bank recently sent me his personal checks for deposit and asked me to 
hold them a few days. In the meantime he drew against them, and I remitted for 
same. I became suspicious, and wired him to have his bank wire us guaranteeing 
payment of his two checks we are now holding; he as president of the bank imme- 
diately wired us, ** We will pay the two W. L. Jones checks.” The next day the 
bank went broke. He had used the money, and the Guarantee Fund Board of 
Oklahoma, who reorganized the bank and sold part of the assets to the newly or- 
ganized bank, refused to recoznize the telegram, although the money was remitted 
to a St. Louis bank and the bank in question got credit for the amount of the two 
checks. Can the Guarantee Fund, the old and new bank, be held liable for the 
amount, namely $5,600.00? 

I expect to bring suit in the United States Courts for this amount, and would 
like to have your authority on same. Very respectfully, CASHIER. 


Answer:—The Oklahoma guaranty of deposits law provides only for 
the repayment of depositors. Under the facts set forth above the claim- 
ant is merely a check-holder, claiming a right against the bank on a 
contract of guaranty. The statute makes no provision for taking care 
of such claimants. Section 323 of the Compiled Laws of Oklahoma, 
1909, provides that, whenever possession of any bank is taken by the 
Bank Commissioner, under the provisions of the guaranty law, “‘ the 
depositors of said bank or trust company shall be paid in full.’’ No ref- 
erence is made to any other class of creditors, and consequently credi- 
tors other than depositors do not come within the protection of the act. 

As to the telegram, sent in response to a request for a guaranty of 
the checks, a bank will not be held liable as a guarantor in such a trans- 
action. This is especially so since the telegram was sent by the presi- 
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dent and was intended as a guaranty of his own personal liability. In 
the absence of express authority, a banking corporation, as a rule, has 
not the power to become the guarantor or surety of the obligation of 
another person, or to lend its credit to any person. Barron v. McKin- 
non, 179 Fed. Rep. 759. Thus, a banking corporation has no power to 
become an accommodation party to negotiable paper, Bacon v. Farmers’ 
Bank, 79 Mo. 406; or to execute a bond or undertaking for another in 
a judicial proceeding, Bailey v. Farmers’ National Bank, 97 Ill. App. 
66; or to guarantee that a draft, drawn by a third person on a customer, 
will be paid, National Bank of Brunswick v. Sixth Nat. Bank, 212 Pa. 
238, 61 Atl. Rep. 889. Tiffany on Banks and Banking, page 284. 


JOINT DEPOSIT. 
Editor Banking Law Journal. FLEMINGSBURG, Ky., March 21, 1913. 
DEAR StR:—We have a deposit payable to ‘‘ John and James Brown or the 
survivor.” On the death of either can the survivor check out the money? Your 
JOURNAL I know contains the answer to this question but I cannot find it readily. 
In the event your answer is in the negative, will you kindly suggest what form of 
words should be used to enable the survivor to use this deposit * 


Yours truly, CASHIER. 


Answer:—In many of the states there are statutes, under which a de- 
posit of this kind may be paid to either party, during the life of both, 
or to the survivor, after the death of one of them. There is, however, 
no such statute in Kentucky. Nor do we find any decision in Kentucky 
in which this point has been decided. Asa general rule the cases hold 
that, where money is deposited in the names of two persons, in form 
payable to either or the survivor, the bank is protected in paying either 
party, while both are living, or the survivor, unless it has received 
notice not to pay from some interested party. Where the bank pays 
one of the interested parties, the fact that it is protected in such payment 
does not mean that the party thus receiving the money is entitled to re- 
tain it. His right to the money depends upon the circumstances under 
which the deposit was made. 

The respective rights of the two parties to the deposit, as between 
themselves, differ according to what jurisdiction the question arises in. 
In California it has been held that a deposit by a person in the names 
of himself and his son, ** joint owners, payable to either or the survivor,’’ 
constitutes the bank a trustee for the benefit of the depositor and his 
son during their joint lives and that, upon the death of one, the balance 
belonged to the survivor. Carr v. Carr, Cal., 115 Pac. Rep. 261. 

In other states it has been held that a deposit in two names creates 
an estate in joint tenancy, entitling the survivor to the balance, or oper- 
ates as a gift. In California, Michigan and New York, there are now 
in force statutes under which a deposit in two names, in form payable 
to either or the survivor, creates an estate in joint tenancy, irrespective 





334 THE BANKING LAW JOURNAL 


of the intent of the depositor. Where a deposit of this kind is held to 
operate as a gift, it must appear that such was the intention of the de- 
positor and that there must have been a delivery of the pass book by 
the donor to the donee. 

But the point of importance is that where a bank pays a joint deposit 
to either of the parties thereto, without notice that the deposit is claim- 
ed by another, the bank is protected in such payment, and the parties, 
or their representatives are left to settle between themselves the ques- 
tion of title to the fund. They have no claim against the bank. 


—— 
MR. ALLING’S PLAN. 


Mr. Newton D. Alling, vice-president of the National Nassau Bank, New York, 
is of the opinion that the greatest need is for reserve money and he would make pro- 
vision for this by converting the existing gold certificates and greenbacks into a 
new form of Government legal-tender note, with the gold now held in the Treasury 
to be a reserve against the notes. Using present figures this would mean an 86¢ 
reserve. 

But he would permit further issues of such notes to be loaned out to the banks 
in periods of need, at 5 or 6 per cent. interest. They would return when the emerg- 
ency passed and thus cause no inflation. The volume of the notes would be regu- 


lated by the movement of gold. He says: 

‘* Tf there were heavy gold shipments the specie would be obtained from the 
gold reserve by presenting the treasury notes. The treasury notes would not be 
re-issued except on deposit of a like amountof gold. Thus the withdrawal of gold 


would at once reduce our circulation, and through the effect upon the interest rate, 
make further shipments unprofitable, thus automatically protecting the reserve. * * 
‘* Thus we should have an elastic legal-tender currency redeemable in gold and 
available as bank reserve. And it is as bank reserve that an emergency currency is 
needed. The use of clearing house certificates proves that conclusively. The 
emergency issue of these treasury notes would remove the necessity for clearing 
house certificates and the consequent interruption to our domestic exchange.” 


AGRICULTURAL COMMISSION TO EUROPE. 


Robert I. Woodside, President of the Farmers and Merchants Bank of Green- 
ville, S. C., Chairman of the Committee on Agricultural Development and Educa- 
tion of the South Carolina Bankers Association, and Chairman of the Department of 
Agriculture of the Greenville Chamber of Commerce, has been appointed by the 
South Carolina Bankers Association as a member of the American Commission under 
the auspices of the Southern Commercial Congréss which will visit Europe for the 
purpose of investigating the Co-operative Banking Systems, Rural Co. operation, 
Marketing Societies, Universities and Colleges, Legislation and Laws, Government 
Departments, Central Banks, Methods of Farming, etc. Among the countries to be 
visited are Italy, Hungary, Russia, Balkan States, Austria, Germany, Denmark, 
Sweden, Switzerland, Belgium, Holland, France, England and Ireland. 

The Commission which will sail April 26th will have official power and in- 
fluence given by authority of Congress, the President of the United States, the Gov- 
ernors of the various States and the Ambassadors of the several countries visited. 
There will be two or more delegates selected from each State in the Union on the 
Select Committee which will be headed by United States Senator Duncan U. 
Fletcher. Secretary of State Bryan has had the necessary letters of commendation 
sent out, to assure the Commission a welcome in each country. 





FINANCIAL HISTORY OF THE UNITED 
STATES 


FROM THE BEGINNING OF THE GOVERNMENT. 
By Maurice L. Muhleman. 


Fourth Period: 1831 to 1837. 


PRESIDENT JACKSON AND THE BANK OF THE UNITED STATES. 

While it may be conceded that President Jackson based his opposition to tke 
Bank of the United States on principle, believing that it was a monopoly, the war 
which he carried on against it was very largely animated by intrigue of politicians 
and disgruntled State banks. Jackson knew very little about banking and money; 
and all those about him who dd know something on the subject opposed his policy ; 
but these were ignored and cried down. Jackson regarded the Bank’s charter un- 
constitutional although he was no lawyer and the Supreme Court had said it was 
constitutional. The disastrous results of the success of his policy, to be presently 
showa, demonstrate how grossly wrong it was. 

As already stated Congress, in which his party dominated, investigated the 
subject and reported against Jackson's policy; his own Secretary of the Treasury, 
Ingham, also favored the Bank, although at one time the managers were criticised by 
him; Jackson in 1831 appointed McLane to succeed Ingham; still this new Secretary 
could not be persuaded to condemn the Bank, since his investigation gave no ground 
for complaint. He conceded the great benefits derived from it by the Government 
and the people, proved that it was solvent, and said it should be continued. 

Jackson was apparently not opposed to a central bank, but he thought the Gov- 
ernment should coftrol it; he said in his message of 1829: 

‘*‘Under these circumstances, if such an institution is deemed essential to the fis- 
cal operations of the Government, I submit to the wisdom of the legislature whether 


a natioaal one, founded upon the credit of the Government and its revenues, might 


not be devised which would avoid all constitutional difficulties, and at the same time 
secure all the advantages to the Government and country that were expected to re- 
sult from the present bank.” 

The trouble was that his ideas were crude and apparently none of his partisans 
were able to work out a proper plan, which could have been adopted. 

THE WAR ON THE BANK. 

The actual beginning of the war on the Bank was traced to the refusal of the 
branch of the Bank at Portsmouth, N. H., to lend money to a local Jackson politi- 
cian; this man was one of a considerable group of inferior political officials in Wash- 
ington known as Jackson's *‘ kitchen cabinet,” who were the wire-pullers in the in- 
trigue. They had the ear of Jackson even against his cabinet members; it is al- 
most certain that they were representing, if not actually employed by, the State banks. 
Jackson repeated his criticisms in the message to Congress in 1830 and again, al- 
though not so forcibly, in that of 1831. He had by that time brought over a num- 
ber of his party men in Congress; nevertheless a majority of the legislative body 
favored the Bank, for the evidence of its usefulness was overwhelming. 

Henry Clay was ‘* grooming” for the presidential nomination by the Whigs and 
all others opposed to Jackson, and vigorously espoused the cause of the Bank early 
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in 1832. Biddle (president of the Bank) then put in an application for an extension 
of its charter, fully four years ahead of the time for expiration. Congress again ap- 
pointed a committee to examine the subject; Jackson's adherents had the majority of 
this committee, but their report against the Bank was based on frivolous points and 
on some testimony afterwards proved to be perjured; and despite this the bill to re- 
new the charter was passed by both Houses in July, 1832. It contained provisions 
to meet the just criticisms, yet Jackson vetoed it, because he regarded it unconstitu- 
tional and monopolistic, refusing to be bound by the decision of the Supreme Court. 
POPULAR SUPPORT FOR JACKSON. 

In the presidential election following, Jackscn posed as the people’s friend and 
his opponents indorsed the Bank; thus the question was forced into politics and 
with the help of the State banks Jackson won the election by 150,000 plurality over 
Clay, in a vote of about 1,250,000. Thus fortitied by a supposed popular mandate 
he proceeded to take direct steps to destroy the Bank. 

The charter of the Bank provided that the Government deposits were not to be 
taken from the Bank by the Secretary of the Treasury without good reason to be re- 
ported to Congress. While the sum was not so very large at this time, the ‘‘kitchen 
cabinet” considered it a good move to tuke the deposits away from the Bank. 
Therefore Jackson recommended it to Congress in December, 1832; but by a vote of 
109 to 46 the House of Representatives refused to agree to that move. 

REMOVAL OF DEPOSITS. 

After Congress adjourned Jackson nevertheless determined to carry out his 
scheme to deprive the Bank of the public deposits; but Secretary McLane would 
not agree to it, so Jackson made him Secretary of State and appointed Duane as his 
successor. When the latter had examined the whole subject he also refused to be a 
party to the scheme, which he regarded highly improper until Congress assented, 
and accordingly he was removed from office after serving less than four months, and 
Taney, who was willing to do almost anything for Jackson, became Secretary in 
September, 1833. 

Thus the public money as received was put into State banks, and the balances 
in the big Bank drawn down; and as the revenue now grew very rapidly and the 
country was out of debt (see below) the sums became quite considerable. When 
Congress met again the political complexion was somewhat different; the House 
approved the removal of deposits, but the Senate condemned the policy and refused 
to confirm the appointment of Taney; so he had to get out of the Treasury and Levi 
Woodbury succeeded in 1834. But the deposits continued to go into State banks, 
and the big Bank carried only a small part. 

THE FINANCES AND DEBT. 

It is now necessary to get a clear view of the financial status. A remarkable 
development was taking place in the country; immigration was active and went to 
the new West, buying the public lands, from which the Treasury received large 
revenues. There were no extraordinary expenditures, and although tariff rates 
were lowered, the customs revenue was also large; for the commerce again went 
above $200,000,000 a year, reaching in fact the $300,000,000 mark in 1836. The 
public debt was paid off down to $33,750 by 1835. At the end of that year the 
Treasury balance was nearly $26,000,000 against $911,000 in 1832, and by 1836 it 
reached a total of $45,750,000; by that time it was all on deposit in the State 
banks. 

Under the stimulus of the public money deposits, the State banks increased in 
number and their note issues as well; by 1834 there were 506, and by 1836 there 
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LOUIS McLANE, 
Tenth Secretary of the Treasury, 


1831 to 1833. 


LOUIS McLANE was born in Smyrna, Del., May 28, 1784 ; he became a midship 
man in the navy,then studied law; served in the navy in the Warof 1812; elected a 
Representative in Congress in 1817. serving continuously until transferred to the Senate 
in 1827. Was Minister to England, 1829 to 1831. and then became Secretary of the 
Treasury. 1In1833 Jackson made him Secretary of State, but he retired in 1834, because 
he could not agree with Jackson’s policies. Located in Maryland and became president 
of the Baltimore and Ohio R.R. in 1837, a place he held for a number of years, 
developing this new enterprise. In 1845 he was again Minister to England during 
the Oregon controversy. In 1850 he was a member of the Maryland Constitutional 
Convention. He died in Baltimore in 1857. 
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were 713. A period of wild speculation in public land was one of the results. 
Still unregulated by adequate State laws, and the power of the Bank broken by 
Jackson, the bank-currancy was inflated to over $140,000,000, and in large part de- 
preciated. Yet the Treasury was expected to take these notes. Jackson therefore 
asked Congress to regulate the matter, but the law that was passed in 1836 did so 
only partially, and so Jackson had the Treasury-issue an order that only specie be 
accepted in payment of land purchases, and only notes actually redeemable in specie 
for other revenues. This interfered with the land speculators and caused much fric- 
tion; and altogether the State-bank system showed its weakness. The period was 
known as the ‘ flush times” era. 
THE DISTRIBUTION OF THE SURPLUS. 

Another event served to aggravate the evils by stimulating inflation. . It was 
deemed proper that the large and growing surplus in the Treasury be in some way 
used for the people, and hence in 1836 Congress voted to Zend it to the States in 
proportion to population, to be recalled if the Government should need it; about 
$37,000,000 was to be distributed in four instalments. Actually $28,000,000 was so 
‘* deposited with the States,” in three instalments; the fourth instalment never went 
out because by the time it was due (1837) the United States Treasury was practically 
empty. The $28,000,000 is still on ‘+ deposit with the States,” but in most cases it 
was spent at once so that there was no chance of getting it back. The process in 
many of the States was to put the money into favored banks and in the speculative 
whirlwind that followed the inflation, resulting in the panic of 1837, the greater 
part was lost. Of course these States could not come to the help of the Government 
when it needed help during the panic period. The banks holding the public 
moneys suspended specie payments and although the Treasury had a nominal bal- 
ance with them of over $5,000,000, there was available for use only about $700,000, 
in 6 out of 86 depositary banks. 

The panic results will be described in the next chapter. It is interesting how- 
ever to note here, that several States have at various times demanded the payment 
of the fourth instalment of that surplus distribution; none have offered to return 
the money they got. A few of them have the amount intact to this day; thus in 
New York State it is a special fund loaned out on bond and mortgage. 

DEATH OF THE UNITED STATES BANK. 

When the Bank’s charter expired in 1836 it was initine condition, its stock 
being quoted at fully 115; the Government sold its shares at 1154. Biddle obtained 
a charter from Pennsylvania to continue it as a State bank and it lived as such for 
a few years; but Biddle did not measure the foice of the panic of 1837 accu- 
rately, and he also led the Bank into heavy cotton speculations; he resigned in 1839 
stating that the Bank was sound; but it was not, and it finally failed in 1841; the 
resulting losses were great. 

The Government profited fairly well on its investment in the stock of the Bank; 
it was reimbursed for the $7,000,000 of bonds issued to pay for the shares and for 
the interest that was paid on these bonds; and in addition the annual dividends 
yielded a total of $4,593,167; besides this it received the bonus of $1,500,000 for 
the charter; so that the ze¢ profit was $6,093,167, or about $300,000 a year for the 
twenty years. 

THE COINAGE LAWS OF 1834 AND 1837. 


One of the important acts during this period was the change in the coinage 
system. The law of 1834, by altering the weight of the gold coins to 25.8 grains 
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WM. J. DUANE, 


Eleventh Secretary of the Treasury, 


1833 


WILLIAM J. DUANE was born May 9, 1780, in Clonmel, Ireland, where his 
father, who was at the time a citizen of New York, temporarily visited. The family 
removed to Philadelphia in 1795, where the father became an influential journalist 
on the Jeffersonian side in politics. The son followed in the same line, but never 
held public office until made Secretary of the Treasury by Jackson for the few 
months in 1833. His brief administration was made notable by his defiance of Jackson 
on the issue of ‘‘removing deposits” from the Bank of the United States, on account of 
which he was dismissed. He published a history of the subject in later life, but never 
again held public office. He died in Pennsylvania in 1865. 
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to the dollar (and 23.2 grains of pure gold), without changing the weight of the 
silver dollar, produced a ratio of gold to silver of 16.002 to 1 instead of the 15.625 
which Ingham had recommended. The act was passed hastily because of the dis- 
covery of gold in North Carolina. It was found thereafter that the purpose in view, 
of adopting the fineness of .900, had been defeated by an error in calculation. In 
1837 the standard fineness of .900 was adopted by law for both gold and silver: the 
silver dollar was thus reduced in gross weight from 416 grains to 412.5 grains, but 
continued to have 371.25 grains pure metal. The pure metal in the gold coins was 
raised to 23.22 grains to the dollar. Thus we reached the awkward ratio between 
silver and gold of 15.988 to 1; we have always called it 16 to 1 however. 

This ratio was still out of harmony with that of the rest of the civilized world 
and so the silver dollar was worth $1.03 abroad; hence silver was shipped out, for 
although no dollars were actually coined, the divisional pieces were equally good. 
Had it not been that silver coins of Central and South America came in abundantly 
and were legally current although somewhat worn, there would have been a dearth 
of small money. Even this recourse failed later; but it was not until 1853 that 
steps were actually taken by Congress to remedy the evil. 

FINANCIAL STATEMENTS 1831 TO 1836 INCLUSIVE. 

The following is the account of income and outgo for the six-year period under 
review : 

Receipts. Expenses. 
Customs.... ........ %140,800,000 Ordinary.............. $135,600,000 
Land Sales.......... 54,200,000 Interest. . : Anger 2,700,000 
Other. ... a aeaS 23,400,000 Redemption of Debt... 39,100,000 

Total $218, 400,000 atte ” $177,400,000 

Thus producing a net surplus, after debt payments of $41,000,000, which was 
added to the Treasury balance. 

As already stated, the debt was practically extinguished by 1835 by use of 
revenues. No money whatsoever was borrowed in the period. 

The tariff rates were reduced from an average of about 41 per cent. to 31.65 
per cent. so that it decreased when méasured by a//zmports, from about 38 per 
cent. to about 174 per cent. Still it produced about $10 per capita, because im- 
ports were large. In 1836, the high-mark year, due to the ** flush times,” the goods 
from abroad were valued at $176,579,000, whereas the exports were $124,338, 000. 
The average balance of trade against us for the period was $21,800,000 per annum. 
We were carrying fully 91 per cent. of our trade in our own ships at this time. 

During this period the building of railways began and some of the States were 
also making other public improvements, such as canals, highways, etc. These 


activities were tinanced by bond issues and a considerable amount of foreign capital 


(largely British and Dutch) was invested in these securities. It is estimated that 
the amount so held abroad at this time was fully $200,000,000. These transactions 
helped to pay our unfavorable trade balance. 

THE CURRENCY AND BANKS. 

After 1834 the coinage of gold became very active, exceeding $3,000.000 a 
year, most of it our own product; this gave the people the satisfaction of having 
their own gold currency. But while the silver coinage exceeded that of gold, the 
mistaken ratio already referred to, caused our coin to go abroad, as the trade balance 
was against us. 


As already stated, the latter part of the period saw a paper currency inflation, 
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ROGER B. TANEY, 


Twelfth Secretary of the Treasury, 


1833 to 1834 


ROGER B. TANEY was a native of Maryland, born in Calvert County, March 17, 
1777. Was educated in Dickinson College and became a lawyer. Elected to the State 


legislature as a Federalist in 1801 and again in 1816. About this time he changed his 
political views and became a Jeffersonian, finally a Jacksonian or radical democrat. 
Was Attorney-General of Maryland in 1827, and took the same office under the United 
States in 1831, becoming Jackson’s chief adviser. Made Secretary of the Treasury dur- 
ing the recess of Congress in 1833 particularly to *“‘remove the deposits” from the U.S. 
Bank; when Congress reconvened the Senate refused to confirm the appointment and 
Taney had to leave the office. In 1836 Jackson made him Chief Justice of the Su- 
preme Court, which office he held until his death in 1864. He was the author of the 
famous Dred Scott decision on the slavery question against which Lincoln protested. 
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reaching $9.20 per capita by 1836, population then estimated at 15,200,000. In- 
cluding the estimated specie in the country and the notes of the U. S. Bank the 
total supply of money then was $15.06 per head of population, against $7.26 per 
head under the sound condition of 1830. The weakness of the currency system was 
due to the fact that the State banks had only $40,000,000 of specie to back their 
$140,000,000 of notes and their $115,000.000 of deposits; loans agg1« gated $457.- 
500,000; capital $251,875,000.° Still expansion was not restraincd and there was 
thus a condition created which literally invited the disturl ance that followed in 1837. 

It is of interest to note that savings banks, organized in the previous decade, 
now showed $12,000,000 of deposits. 


—= 


DATES OF 1913 BANKERS’ CONVENTIONS. 


Name. Place. Date. Secretary Address. 
A. 1. ....Riehmond, Va Sept. 17, 19 ’ Chicago. 
A. B. A.........Boston $ New York. 
Alabama aes ; ....McLane Tilton,Jr.. Pell City. 
R. E. Little Rock. 
California. .......San Diego 22, 23 F. I 
Florida..........Jacksonville.......Apr. 24, 25 G. R. DeSaussure Jacksonville. 
Georgia... . Macon a) 7 Haynes McFadden. Atlanta. 
Idaho ... Weiser d » 5, 7 J. W. Robinson. . . Boise. 
Towa ay 27, 28 P. W. Hall Des Moines 
MOR... cc so ec we ay 6,7 W. W. Bowman. . Topeka. 
Louisiana........ April 17, 1 L. O. Broussard. . Abbeville. 
Maryland......... .... June 24, 26 Chas. Hann saltimore. 
Michigan June 10, 12.....Mrs. H. M. Brown. Detroit. 
Minnesota........ , Geo. H. Richards. . Minneapolis. 
Mississippi... .... ay 20, 2 Richard Griffith. .. Vicksburg. 
Missouri St. ay 20, 2 W. F. Keyser... . Sedalia. 
New Jersey ay 2, : Win. J. Field Jersey City. 
eee ay 9, J. W. Davey Reno. 
New York........Ottawa, Canada. ..June 12, 13.....Wm. J. Henry....New York. 
North Carolina... Asheville July 8, 9, ...W. A. Hunt Henderson. 
North Dakota... . » 18, If W. C. MeFadden, Fargo. 
Ohio Cleveland Sept. 11, 1: S. B. Rankin Columbus. 
Muskogee May 8, Win. B. Harrison. . Enid. 
Oregon Roseburg June 7 J. L. Hartman.... Portland. 
Pennsylvania Pittsburgh. June 21.....D. S. Kloss Tyrone. 
Reserve City Bkrs.St. Louis April 26 E. B.Clare-Avery. St. Louis. 
South Carolina... lake Toxaway,N.C.July 10, 11, 12..Lee G. Holleman. . Anderson. 
South Dakota....Watertown ‘ > 25, 26.....3d. E. Platt Clark. 
Tennessee Memphis * 16, 17 F. M. Mayfield. ..Nashville. 
Galveston ay 13, . hs. @. Hoopes Galveston. 
Virginia.........,OQld Point Comfort June Walker Scott... ...Farmville. 
Washington Bellingham Aug. 7, 8, 9....P. C. Kauffman...Tacoma. 
West Virginia. ... Elkins , 9 11, 12.....3.8. Hill Charleston. 


Colburn, ...S. Francisco 


4. 
> 
1. 





THE MERCHANTS’ NATIONAL BANK, NEW YORK CITY 


JOSEPH BYRNE. 


April 3rd Joseph Byrne, the well-known cashier of the Merchants’ National 
Bank of New York, was elected vice-president and director, which is a just recog- 


nition of the services Mr. Byrne has rendered thatinstitution since he was elected 
cashier in 1907. 


Upon leaving the College of the City of New York in 1884, Mr. Byrne, although 


JOSEPH BYRNE. 


still in his teens, entered the National Bank of Commerce as a junior clerk, and by 
close application to business he was advanced through all the various grades of the 
bank to that of assistant cashier, thus acquiring a thorough practical knowledge of 
every department of a bank. In 1907 when the Merchants’ National was looking 
for a practical man to succeed Mr. 8S. S. Campbell, Mr. Byrne was tendered the posi- 
tion, which he accepted and which he still retains in connection with that of vice- 
president. 

The year 1913 marks the 110th anniversary of the Merchants’ National, it 
having been organized in 1803. On January Ist it paid its 219th consecutive semi- 
annual dividend which is evidence of the character of its management. 
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W. H. KNIFFIN, JR. 


On May Ist, W. H. Kniftin, Jr., will sever his connection with the Onondaga 
County Savings Bank of Syracuse, N. Y., to become associated with the firm of 


Douglas Fenwick & Co., Bankers. 34 Wall Street, New York. 


Prior to going to Syracuse, Mr. Kniffin was secretary of the Savings Bank Section, 


American Bankers Association, and held like olfice in New York Chapter American 
Institute of Banking, being identitied witk some of the latter's greatest achievements. 


WILLIAM H. KNIFFIN, JR. 


He is best known to the banking fraternity as a writer on banking topics, being 
the author of two works, ‘‘New York Savings Bank Cases,” and +‘ The Practical 
Work of the Savings Bank,” just off the press, and reviewed in this issue. 

During the years 1908-12, he conducted the Savings and Trust Department of 
the Bankinc Law JourNAL with ucceptability to our readers, and we are pleased to 
announce that beginning with the September issue, Mr. Kniftin will conduct a new 


department to be known as the ‘‘Savings Bank and Investment Department,” writing 
exclusively for this publication. 
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PROMOTIONS IN THE NATIONAL CITY BANK, CHICAGO. 


The advancement of 
R. U. Lansing to vice- 
president and Walker 
G. McLaury to cashier 
by the management 
of the National City 
Bank of Chicago is in 
keeping with the well- 
established business 
policy of that institu- 
tion, viz. : recognition of 
meritorious service of 
its employees, 

Mr. Lansing began 
his banking career in 
the old Union National, 
and was later identified 
with an _ investment 
banking house in 
Chicago. He has been 
the manager of the bond 
department since 1908, 
having organized that 
department, and is re- 


sponsible for its success, 


R. U. LANSING. 


which has led to his promo- 
tion to vice-president. He will 
remain in charge of the bond 
department. 

Mr. McLaury, the new 
cashier, was elected to that posi- 
tion to succeed Mr. L.H.Grimme 
who resigned to enter the com- 
mercial paper business, the firm 
to be known as Grimme-Lanquist 
& Company. Mr. McLaury 
went to the National City 
Bank soon afterit began business 
to take charge of its credit de- 
partment, having formerly been 
credit man and general cashier of 
the Western Electric Company of 
Chicago. His experience with 
that corporation in its credit 
department made him a valuable 
man for the National City Bank. 

Both of these gentlemen have 
been advanced to their respective 
positions strictly on meritorious 
work. 


WALKER G. McLAURY. 
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GUARANTY TRUST COMPANY NEW HOME. 


The new Guaranty Trust Company building at the southeast corner of Broad- 
way and Liberty Street, New York city, is admitted by experts to be the most im- 
pressive individual bank building in the world. In exterior design it is simple and 
dignitied—an almost unbroken granite wall from sidewalk to cornice, decorated by 
Ionic colonnades. In the construction of the building it has been the intention of 
the company to provide every known modern appliance and system which will facile 
itate work, insure the comfort cf its employees and customers, and assist in making 
its service register one hundred per cent. in efticiency. 

The main banking room is 93 ft. x 135 ft., or more than a quarter of an acre 
in area, and is fifty-two feet high. It is floored with Knoxville marble and its walls 
and columns are of Hauteville, a warm, buff-colored marble from France. The ceil- 
ing, painted in blue, gold and marble tones supplies the only positive touch of color 
in the decoration of the room. The counter screen is of marble and bronze. In the 
marble of the screen are disks representing a selection of more than twenty of the 
best Greek coins struck from 500 to 300 B. C.—coins which are in beauty of design 
and execution unequalled. 

Down under the building in the basement and sub-basement is the immense 
vault, probably the strongest in the world. It is two stories high and contains 
nearly three-quarters of a mile of lineal feet of shelf space. So large is this vault 
that one might readily be overlooked in its compartments. When the foot-bridge 
is raised at night to close the great forty-ton doors, an alarm bell rings on each 
floor warning anyone who may be inside. If one should be locked in he would find 
the vault lighted, a telephone with a direct line to central, and a card instructing 
him whom to call. 

The vault rests on girders on its own foundation, independent of the foundation 
of the building. The walls are built up of four inches of shock and drill-proof 
steel surrounded with two feet of rock concrete reinforced by two rows of heavy 
steel rails. The top is still further protected from shock and falling weights by 
heavy section beams. In the construction at the bottom the rails are laid double, 
reversed and interlocked. 

The burglar-alarm protection is anique in that the cables are imbedded in the 
cement construction of the walls. There are three distinct circuits, so that two of 
them could get out of order and there would still be the third. 

In the center of the main floor is a group of departments comprising the 
‘sisland.” In this are contained the Loan department, Receiving Tellers, Paying 
Tellers, Collection department, and Pass Book window. In the center of the 
‘+island,” convenient to all departments, an elevator drops to the vault below. 

In the rear of the main banking room are the Bond department, the Telegraph 


department; the Messenger department and Mailing department are in the main 
basement. Here also is the Securities department. On the mezzanine floors are 
conference rooms, and also the Filing department. On the second floor are the 
Foreign department, the Coupon department, Transfer, Reorganization and Regis- 


tration departments, the Board Room and fourteen conference rooms. The Trust 
department is on the third floor, also the Commercial Bookkeepers and the Audit- 
ing departments. The Credit department and Publicity department are on the 
sixth floor. Here also are the dining room and the kitchens. The officers of the 
company occupy platforms at either side of the main banking room, and also 
directly in front of the ‘‘island.” The first desk on the left is occupied by 
President Alexander J. Hemphill, while Vice-President Charles H. Sabin has the 
first desk on the right. 





THE CLEARING HOUSE AS A GUARANTOR 
AGAINST PANICS. 
By MURRAY CORRINGTON of the New York Bar. 


FOREWORD. 

There ts a fast growing conviction among the people, first, that our gov- 
ernment should provide a banking system that will afford some form of assur- 
ance to depositors against both the loss and the tying-up of thetr deposits, and, 
second, that the profits from the banking business are sufficient to justify plac- 
ing the burden, if any, of affording such assurance upon those profits, as a con- 
dition of permission to carry on that business. It ts the purpose of the present 
article to point out how means immediately available may be employed to gtve 
the desired assurance to depositors through the co-operation of the banks in 
Clearing House associations, and, because of the confidence thus inspired among 
business men, to practically, if not wholly, eliminate panics by destroying that 
suspicion and fear from which panics breed. 

The primary functions of banks are to create and to conserve that system of 
credits which forms so largely the basis of modern business. Their success in the 
performance of those functions depends largely, if not wholly, upon the confidence 
in which they are held. It is, therefore, incumbent upon them to adopt all mea- 
sures that will both increase the confidence of the public in their stability and 
enlarge their powers to serve the business world. These credits which the banks 
create and conserve are principally, first, from the banks to their depositors, which 
are usually payable on demand, and, second, to the banks from borrowers, which are 
usually payable on time; and the banks must so control and balance this double set 
of credits that they shall at all times be able to meet all proper demands upon them. 


The business of a bank, when there is but one to serve a small community, is 


comparatively simple. When two or more banks are located in a given town or city, 
each sustains these credit relations with its own depositors and borrowers, and it 
must also deal with another set of credits between (or among) the several local 
banks, and indirectly between (or among) the customers of each bank and those of 
all the other banks. As the banks in a given city extend their business, they must 
deal with still other credits created by their transactions with banks of other com- 
munities, until these series of credits include the whole range of business dealings 
of the entire country. 

Since it is the peculiar function of banks to create and conserve that system of 
credits in all of its ramifications on which the world’s business now so largely 
depends, there is the greatest necessity for placing them in such position and under 
such safeguards that they may be able to accomplish three results in particular, Ist, 
to fulfill their functions of financing (facilitating) all kinds of legitimate business 
with least expense and loss of time to that business, 2nd, to readily extend the sys- 
tem of business credits to every new situation that can arise, and, 3rd, to conserve 
and heighten that confidence, first, in themselves, and then in business methods and 
men, on which the other two depend. 

For many years it has been recognized that our banking system contains seri- 
ous defects. Three principal elements of weakness are, Ist, absorption into the 
federal treasury of large amounts of cash, which may range from several million to 
several hundred million dollars, where it is held without the ability to render useful 
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service to business, 2nd, the tying up in the bank vaults of other large sums of cash 
for reserves equal to 25% of all deposits (national bank law and clearing house 
rules), where it is equally useless to business, and 3rd, the inability of the govern- 
ment and the banks alike to easily and quickly meet an increased demand for addi- 
tional currency and to as readily retire that additional supply when the demand 
therefor ceases. 

But means are available for curing many of these evils and for affording the 
desired assurance to depositors, with added security to business, and with compara- 
tively few changes in or additions to existing statutes. These means are, Ist, the 
utilizing of the capacities of the Clearing Houses, 2nd, the making available for 
business purposes through Clearing Houses of large portions of those huge sums of 
cash that are now under legal necessity held as reserves, but which would be un- 
necessary under conditions proposed, and, 3rd, the similar making available for use 
through the same agencies of the large cash balances now needlessly held in the 
United States treasury. In order to explain our purpose, we shall first illustrate 
the suggested plans in connection with the Clearing House in New York City. 

A ‘*Clearing House” is an association of all or many of the banking institu- 
tions in a given city or locality for the purpose of facilitatirg the exchange of 
checks and balancing transactions among its members. While this is the primary 
purpose, there are other functions which it may perform and has performed, with 
enormous benefit in restoring and maintaining confidence and the system of credits 
based thereon. In times of great business stress the Clearing House has allowed 
member institutions to deposit part of their assets and receive in lieu thereof Clear 
ing House Certificates, as a loan, with which they could discharge all obligations 
to other members. The institution receiving such certificates must pay a specified 
interest thereon and redeem them as soon as may be. In case, however, of any loss 
to the Clearing House (there has never bcen a loss), it would be shared by the other 
members pro rata. Neither among bankers nor other men of affairs is there any- 
thing like full appreciation of the tremendous power which the Clearing House has, 
or may have, for rendering service to the community in the matters above indicated. 

Business experience has demonstrated that the present banking system in its 
practical operation in New York City, with its 25% of cash reserves enforced by the 
Clearing House rules on all institutions, whether members or not, which use its 
clearing facilities, is reasonably satisfactory in ordinary times when business is mov- 
ing smoothly, that it is not satisfactory, although workable, under corditicns of 


increasing business activity, such as happens nearly every autumn during the crop- 


moving period, and that it frequently strains to the breaking point with threatened 
disaster in times of financial stress. The reason for this last situation is not far to 
seek, for the inherent conditions are such that the means which are adopted to 
secure financial stability become in times of business stress the very means of con- 
verting a threatened into a real disaster. The deposits in the New York Clearing 
House banks and trust companies may be taken to be $2,000,000,000, these figures 
representing round numbers and being sufficiently accurate for our present purpose. 
The holding in reserve of twenty-five per cent. of these deposits means the taking 
out of use and tying up of approximately $500,000,000 of actual cash, or money. 
The only purpose of a reserve is to enable a bank to meet an extraordinary demand 
from its depositors, or to meet a ‘‘run”’ on the bank. In ordinary times a very 
small reserve, say five per cent., is usually sufficient, but in times of business stress 
and threatened panic twenty-five per cent., or twice that amount, is insufficient; for 
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if a ‘* run” of depositors on a given bank continues, it must have practically all its 
deposits in hand, or obtain assistance from other banks, in order to avoid failure. 
Under present conditions at the first sign of approaching financial storm and lessen- 
ing confidence, and even before there is extraordinary demand upon the banks, 
they begin to consult their own safety and to increase their means for meeting any 


demands that may be made upon them by increasing their cash reserves. To this 
end they begin to call in outstanding loans and refuse to make new loans, or to 
renew old loans as they mature. What one bank does all do, for what is safety for 
one is safety for all. In this manner, by the course which they adopt, and which 
the present system forces them to adopt, for their own safety, the banks vie with 
one another in urging on and often actually creating the very conditions of financial 
stringency and panic which they are anxious to avoid. A panic is never created 
because the ability of merchants and business men to meet their obligations by 
usual and ordinary methods suddenly ceases, but it is created or urged on to its 
worst phases by the sudden withholding and curtailing of credits by the banks. 
At the very time when the banks should exert every effort to allow merchants and 
others the use of all available supplies of cash and to supplement this with the wid- 
est extension of credits which their conditions warrant, they are compelled to with- 
draw and tie up in their vaults all the cash which they can get hold of, and to cur- 
tail credit also. This lack of confidence which banks thus show in their ability to 
weather a threatened storm they communicate to their depositors who frequently 
withdraw at the first signs of danger sums ranging from $1,000 to $500,000 or 
more, and place them in safe deposit vaults; thus further aggravating the situation 
by diminishing the supply of money. And this withdrawal of cash by wealthy 
depositors again necessitates further calling of loans by the banks and a further 
curtailment of credit. Thus one evil reacts upon and increases another. 

The Clearing House system contains the possibilities if fully utilized of curing 
most of these evils, and for this purpose its functions should be enlarged in the follow- 
ing respects: All of its members should be compelled to make daily reports of their 
condition instead of the present weekly reports, and their condition as so set forth 
should be verified at stated and frequent intervals by a sufficient number of competent 
examiners under control of the Clearing House. The exact condition of each member 
would at all times be on file with the Clearing House and if any false step has been 
taken by its officials, it would be known at once. No bank ever fails as the result 
of false methods followed for a few weeks. but failure results from methods that are 
many months or years old. 

Having this complete supervision over all members, the Clearing House should 
be authorized by law to assume a direct, and for its members a joint and several, 
liability for all deposits in all of its members, for this would increase enormously 
the confidence of the business community in the banking institutions as a whole. 
To increase its capacities the Clearing House should have properly engraved certifi- 
cates always on hand ready to be signed and issued on demand by a competent com- 
mittee of officials to or in behalf of any of its members to the extent of such part of its 
deposits as necessary, which certificates should be a valid tender at par among all said 
members, should run for a limited time (one month to one year) but be payable pref- 
erably at the option of the bank for which they are issued, and should bear interest at 
a rate sufficiently high (five or six per cent.) to make it an inducement to pay them off, 
the interest to go to the Clearing House to help pay its expenses. Any member bank 
receiving such certificates would, in addition to avoiding the interest charges, be ex- 
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pected to pay them off as quickly as possible so as to demonstrate its ability to do a 


safe banking business. If circumstances prevent their payment within the time fixed 


on the certificates, when they would cease to have validity, they would be surren- 
dered at maturity and renewed in whole or in part at the Clearing House by the issue 
of similar new certificates. If time demonstrated that the member for which the certi- 
ficates were issued had become involved and should no longer continue to engage in 
the banking business, which should be determined under proper safeguards to avoid 
injustice, the Clearing House would take charge of that institution, pay off its de- 
positors in full at once and liquidate its affairs without any charge save for actual 
clerk hire and necessary expenses. In case the assets proved insufficient to pay 
depositors in full, the Clearing House would make up the difference and distribute 
the loss pro rata among the members. 

It is impossible to fully discuss in a brief article the benefits to the community 
from such a system of banking institutions, co-operating among themselves and as- 
suming through the Clearing House a joint and several liability to all depositors in 
all those banks, but attention may be called to some of these advantages. In the 
first place it would avoid the necessity of permanently tying up in bank vaults 
twenty-five per cent. in cash, of all deposits, or as we have seen above, approximately 
$500,000,000 in the bank vaults of New York City, where most of it is as worth- 
less for aiding business transactions as so much metal scrap or waste paper. Under 
conditions suggested above, even a five per cent. cash reserve would probably be 
ample for ordinary times, and in case of threatened financial stress it would give 
greater confidence and afford greater financial stability than exists at present. If so, 
that would release four-fifths of the present 25 per cent. cash reserves, or some 
$400,000,000 in New York City, which would goa long way toward increasing the 
needed supply of cash. It would go very much further toward supplying any amount 
of funds needed for business. But perhaps the greatest benefit would come from 
the enormous increase in the public confidence in our banking institutions as a 
whole. 

Under present conditions, as pointed out above, it is the fear of possible panic 
among bankers and depositors that produces panics. No properly conducted bank 
ever has any fear of its ability to meet all its obligations, provided it can have a 
reasonable time (a few days or at most weeks) to convert its assets into cash. 
Under the proposed conditions a member bank of the Clearing House simply could 
not fail, for the worst that could happen would be that the Clearing House might 
pay its depositors in full and order its liquidation. The daily reports of each bank 
to the Clearing House and the frequent verifications by its examiners, would be a 
continuous certification by the Clearing House that every member bank was in sound 
financial condition. No depositor would have just ground for suspicion that he 
could lose a dollarof his deposits. The depositor would know that he could always 
receive his deposits in full on demand, because the bank holding his deposits could 
on demand obtain Clearing House certificates sufficient to pay any number or all of 
its depositors in full, which would be good at face value among all member banks. 
This would allay the fear which causes hoarding of money in deposit vaults. Neither 
would there be need, nor could there be gain, for a depositor to withdraw his de- 
posit from one member bank and place it in another with a view to greater security, 
as now frequently happens when some rumor, whether just or not, causes a *‘ run ~ 
upon a bank. He would obtain no greater security in one than in another member 
bank, because depositors in all member banks would be equally guaranteed through 
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the Clearing House. He could never lose a dollar nor be deprived of its use fora 
single day, unless and until every one of those institutions failed. 

For the worst conceivable conditions, we will suppose that, with the Clearing 
House organized as above suggested, the officials of a member bank should largely 
convert its assets into cash, and on a Saturday afternoon make off with a large part 
of its deposits. The next Monday morning, as soon as this knowledge reaches the 
proper committee of the Clearing House, it would put its own agents in charge of 
that bank, issue an amount of certificates to cover all stolen deposits which other 
members would cash at their face value as required through the Clearing House, and 
proceed to pay all depositors in full. The only questions which those agents would 
ask would be, 1, are the signatures to the checks drawn on the bank genuine and, 
2, are the amounts on deposit to the credit of the various parties sufficient to war- 
rant the drawing of the checks. As a matter of fact it would probably not be nec- 
essary to pay one of the depositors of the bank in question, for they would be told 
to select each for himself any other member bank he pleased, which would thereupon 
accept his check on the defunct bank properly certified by the Clearing House agents 
as to signature and amount of deposits, and the Clearing House certificates would 
then be issued to the member banks and proper adjustment made by the committee. 
Meanwhile, the stockholders could be called together to determine whether they 
would take the required steps to settle all losses sustained and resume business. 

Certain cash reserves undoubtedly contain elements of safety but the moment 


they rise above what is actually required the greater the reserves the worse for the 


business community, because the greater are the amounts of cash tied up in idleness 


which are needed for business. The converse of the above is equally true, that the 
amounts of cash tied up in reserves should never be more than are necessary for 
safety. 

While we feel justified in saying that under the conditions outlined above a 
cash reserve of five per cent. of deposits would be sufficient, it would probably be 
better in putting the plan into operation to fix the reserves required at twelve and a 
half to fifteen per cent. and afterwards reduce or enlarge these amounts as experi- 
ence may suggest. Perhaps the most convenient (and perfectly safe) plan would be 
to allow the Clearing House Association itself to determine from time to time what 
percentage of reserves should be carried within minimum and maximum limits fixed 
by law. It is certain, however, that with the ability of each member bank in the 
Clearing House to convert on demand any portior of its assets representing loans of 
deposits into certificates as good as cash with other members, with the readiness of 
all members to give daily assistance through the Clearing House to any member ask- 
ing it, with the increased confidence of the depositors and the business community 
in all the banks, from the knowledge that no depositor would be deprived of the 
use of his money for even a day, with no motive for starting a ‘* run” on, or with- 
drawing deposits from, any particular bank, since all banks would be equally secure 
through the joint and several Clearing House guaranty, a very large portion of the 
present reserves, certainly $200,000,000 or more in New York City, could be released 
and made available for business; and the security of depositors and the stability of 
business greatly increased rather than lessened. 

Business men may well remember, in the panic of 1907, after several banks 
and trust companies had suspended and rumors affecting the stability of others were 
circulating, what tremendous impulse was given toward restoring confidence by the 
mere announcement that the Clearing House had determined to issue its certificates 
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in aid of banks, thus giving needy banks opportunity to temporarily re-discount a 
part (or all) of their loans. 

But another advantage of considerable importance could be obtained under the 
proposed plan. The Clearing House organized as above should be made the deposit- 
ary of the federal treasury which would make available part of the large balances of 
cash, frequently running into the hundred million dollars. So long as these mil- 
lions are kept in the treasury vault, they serve no useful purpose but greatly hamper 
business, even more than the tying up of an equal amount of cash in bank reserves. 


There should be no needless tying up of cash on any account because any money 


withdrawn from circulation hampers business by increasing interest rates and by 


making it difficult to borrow money at any rates. The government funds deposited 
with the Clearing House could be distributed by its proper committee pro rata or 
otherwise among the members, thus itself avoiding doing a banking business di- 
rectly. Checks and orders drawn by the government could be drawn on the Clear- 
ing House, and not on the banks, but as soon as received they could be at once sent 
to and paid by the member banks holding the government funds. The government 
would preferably do business only with the Clearing House and not with the indi- 
vidual banks, the reason therefor being that it would in that way obtain the direct 
guaranty of the Clearing House, which in turn would be the joint and several guar- 
anty of all the member institutions. No security would be necessary or should be 
required for these government deposits, since the direct responsibility of the Clear- 
ing House (and, therefore, of all its members) would be sufficient security, for the 
government could not lose a dollar until every bank in the Clearing House failed at 
the same time, and the experience of the world amply demonstrates that this would 
be what may be termed a financial impossibility. The government deposits should 
be given preference and the Secretary of the Treasury should be authorized to place 
his agents in immediate charge of the Clearing House and of every one of its mem- 
bers in case one of the government's checks or orders is not honored on demand. 
And to prevent injustice to any members of the Clearing House, through jealousies 
of clique control, all of its rules and proceedings should be made subject to the 
approval or revision of the Secretary of the Treasury. Indeed, the entire scheme 
would be authorized and controlled by acts of Congress and regulations of the treas- 
ury department. 

Thus far we have been supposing that the New York Clearing House was the 
only one in the country and that only national banks were members thereof, because 
legislation by Congress would be necessary to authorize national banks to conduct 
business on the plan above outlined. Butthere are state banks and trust companies 
in the New York Clearing House, and the Congress in authorizing national banks 
to do business in a particular way could also authorize them to join with state in- 
stitutions which bound themselves to comply with the national laws. Whatever 
the Congress would authorize national (and other) banks in New York City to do 
through a Clearing House they would authorize banks in other cities to do in the 
same manner. The only difference would be merely one of size and amounts in- 
volved. What is said above with reference to the depositing of government funds 
in the Clearing House in New York, would apply equally to those similarly organized 
and equipped in other cities. The government funds would thus be divided and 
deposited in a number of Clearing Houses throughout the country, no one holding 
any controlling portion thereof, but each being directly responsible, as well as all of 
its members, for the amount of deposits held by it, under the conditions above 
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stated. There appears to be no reason why this principle should not be extended 
until every national bank in the country (and every state bank and trust company 
willing to join and comply with the conditions imposed) should belong to a Clear- 
ing House having the privileges and responsibilities above described. 

LEGISLATION NECESSARY. 

To accomplish the results above outlined, some legislation will be necessary, 
but not so much as might be supposed, because the ground work thereof has already 
been provided by Congress. Perhaps the first and largest objection that will be 
raised is to the suggestion that all members of each Clearing House be made jointly 
and severally liable for all the deposits of each of its members. This is not a valid 
objection. At present, when any Clearing House certificates are issued for any pur- 
pose, all the members must accept them at their face value and all are jointly and 
severally responsible therefor. The purpose of the proposed joint and several re- 
sponsibility through the Clearing House for all deposits is to make every depositor 
in any member bank feel such absolute security that he will never be without the 
use of his money for a single day, that he will have no inducement to withdraw his 
deposits nor to move his deposits from one bank to another in times of stress, since 
his deposits will be equally secure in all banks. The greater the confidence in the 
banks the securer the banks will be. Before putting the plan into operation the 
Clearing House examiners would verify each member's report of its condition, and 
if there were any worthless or questionable assets, which must to such extent impair 
capital and surplus, it would have to be made good before that bank could join or 
continue asa member. The mere certification by competent examiners to these con- 
ditions in favor of all member institutions would increase public confidence, and 
the continued certification by the Clearing House would maintain that confidence. 

The act of Congress of May 30, 1908, contains at least a suggestion of part of 
the legislation that would be necessary. It provides for the organizaticn of ‘* na- 
tional currency associations * of ten or more national banks located in contiguous 
territory, and provides for the issue of additional bank notes to circulate as money 
by any member bank through the association to which the bank belongs, by depos- 
iting with the association in trust for the United States certain securities, and for 
the joint and several responsibility of all the members of that association for such 
additional notes. The act should be amended and extended by making the ‘* asso- 
ciations * formed thereunder, the Clearing Houses with the usual functions thereof 
for their respective localities, prohibiting aational banks in such locality from join- 
ing any other association (Clearing House), authorizing such associations or Clearing 
Houses to appoint examiners and compel frequent reports and verifications of the 
conditions of all member banks, permitting each Clearing House (association) and 
through it all the members to assume joint and several liability for the deposits 
held by all the members, and allowing it to issue its temporary certificates (one to 
twelve months) to the member banks (all being liable therefor) for such portion of 
its deposits as may be necessary to afford relief in case of need until it can convert 
its assets into cash, all certificates to pass as cash among all the member banks. The 
Congress should also provide that government deposits should only be deposited in 


such Clearing Houses (associations), in the manner described, and might also pro- 


hibit any national bank which declined to join such an association in its locality 


from paying interest on deposits. State banks and trust companies should also be 
p:rm'tced to join these Clearing Houses (associations) on complying with all acts of 
Congress, rules and regulations established for their control, and state laws neces- 
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sary to that end should be passed. It would be an easy matter for the Congress by 
suitable acts imposing taxes and other restrictions on all institutions which declined 
to join these Clearing Houses (associations) to make it difficult if not impossible for 
such outside institutions to conduct a banking business successfully. Besides, the 
mre fact that all depositors in banks belonging to such Clearing Houses (associ- 
ations) would have the guaranty that they would never lose a dollar, nor be de- 
prived of its use for a single day, would probably make it impossible for such out- 
side institutions to secure any considerable amount of deposits. 

If Clearing Houses conducted on the plan and possessing the capacitics outlined 
above were established in a dozen or twenty of the principal citics cf the country, 
they would so increase the facilities of the banking institutions for meeting emer- 
gencies and the public confidence in those institutions that the minds of business 
men would be freed from the fear of panics ; and with fear of panics eliminat«d 
there will be no panics. By organizing numbers of such Clearing Houses, only 
one, however, in any particular city, to which all institutions in that city would Le 
eligible, each would attend to the business of that locality and be free from the 
control of the others, thus avoiding all fear of a country-wide banking monopoly. 

If independent Clearing House associations endowed with sufficient powers were 
established in all parts of the country, each would largely control the business and 
credit conditions of its own locality, and would provide additional credits if needed 
by business conditions in its own section of country. This would reduce consider- 
ably the demands for money upon one or a few of the large cities at certain seasons 
for crop-moving and other purposes, and so tend to avoid the present yearly condi 
tion of stringency in those cities. If any attempt were made in any particular 
section to raise interest rates unduly, the banks in other sections, being independent, 
would become competitors as lenders in that section. 

What is said, ante, in reference to the release of large quantities of the reserves, 
necessarily and uselessly tied up under the present system, in New York City, ap- 
plies with equal force to other cities and to all parts of the country. If a system of 
Clearing Houses were organized on the plan and given the functions above suge 
gested, the supply of money in the banks available for business could be increased 
by possibly half a billion to a billion dollars, by the deposit of government treasury 
balances and by the release of portions of the bank reserves, and at the same time, 
the confidence of the community in our banking institutions, and their ability to 
serve the public and prevent failures and panics would be greatly increased. 

During the latest period of financial stress (1907-1908) the power of Clearing 
House certificates as a sheet anchor against threatened disaster was availed of and 
its adequacy fully demonstrated in all the principal cities of the United States, and 
in many of smaller importance. The total of certificates issued in fifty cities was 
$248, 279,700, and the maximum amount outstanding at one time was $219,857,500. 
These totals ranged from $101,060,000 in New York to $39,100 in Greensboro, N. 
C. Nota dollar was lost (so far as known) through the issue of these certificates. 

Mr. William A. Nash says: ‘‘ There would be no hoarding if there was a certainty 
of an abundant supply [of currency] from the government.” We answer that there 
will be no hoarding if every depositor knows that the Clearing House and all its 
members stand ready at all times to guarantee every depositor that he will neither 
lose a dollar of his deposits nor be without its use for a single hour. 


Other suggestions, which the necessary limitations of this article forbid us to 
discuss, could be made in connection with the foregoing. 
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AMERICAN INSTITUTE OF BANKING DEPART- 
MENT. 


NEW YORK CHAPTER. 

‘*In everydirection we have gained friends, and in every department of our work we 
have increased our efficiency and strengthened our position as one of the foremost edu 
cational institutions of the city. Our membership roll numbers 2,017, which is an in 
crease of 165 over that of the number last March. The Credit course which is under the 
direction of Mr. Charles E. Meek of the Fourth National Bank, is a decided success and 
has helped materially to encourage the young men of our banks to join with us. 

‘*Last summer a number of banking institutions interested in the work agreed to 
subscribe to an amount which should be used together with the income from dues to 
carry on the lectures and business of the Chapter. Without raising our dues and 
through a careful and systematic use of the funds at our command, we have nearly com- 
pleted the year without touching a cent of this fund. These are perhaps the proudest 
words that a New York Chapter man can utter, for it means that for the first time since 
our work has been enlarged New York Chapter is independent.” 

PHILADELPHIA CHAPTER. 

This Chapter is showing a gratifying activity. It recently held its 12th annual 
banquet, the greatest gathering in its history. In the educational work, there is a class 
on Negotiable Instruments and a separate one on banking in general, where the sub- 
ject of Trust Companies and Savings Banks has been reached. The Chapter had a most 
instructive lecture on April 4, by Fred. I. Kent of the Bankers Trust Company, New 
York, on Foreign Exchange. 

The features which, however, arouse most interest are the inter-chapter debates. 
Thus the one on the question whether National banks shall be given trust company 
powers is to be contested wlth Scranton Chapter April 18. The winner in this contest 
will then meet Pittsburgh Chapter for a cup prize, later on. Meanwhile on May 8 Phila- 
delphia Chapter is tomeet New York Chapteron its own grounds, takingthe negative on 
the proposition that notes issued by incorporated clearing houses (like the clearing house 
certificates) would be better than Reserve or Central Bank notes. Altogether this shows 
a fine condition of progressive work. 

HIGHER EDUCATION. 


The Committee on Post Graduate Education, of which J. E. Rovensky, of Pittsburgh, 
is Chairman, has issued in convenient pamphlet form a comprehensive plan of post- 
graduate study for 1913. 

[t has been asserted on numerous occasions by prominent bankers, legislators and 
publicists that in the solution of the banking and currency problem, the most important 
question before the American people to-day, the students in the Institute will have a 
considerable part. The Post-Graduate Committee evidently believe that these assertions 
are well founded for in the introduction to their plan of study these words are used : 


“The intention is to have the student obtain a complete knowledge of the banking 
measures that have been tried in this and other countries—their effects on banking and 
the country in general and the reasons for their development or rejection. Having mas- 
tered this course the student will be prepared to take up the study and solution of pres- 
ent day problems—that being the main object of the Post-Graduate course. 

‘*The financial structure of the United States will soon undergo great changes 
The methods of fifty years ago no longer fulfill the requirements of trade, and radical 
alterations must be made. Here we have a field of unlimited possibilities. It is not 
only our opportunity but also our duty to assist in the reconstruction of our banking 
system. Having mastered tae problems of the past let us then turn tothose of the pres- 
ent and future.” 

Already several of the larger Chapters have established Forums in which the course 
of study outlined by the Committee is being pursued and it is but a question of time 
when the result of this systematic study of fundamental finance, carried on by hun- 
dreds of the very best men in the country, will be reflected in some correct legislation. 
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THE SAVINGS BANK AND ITS PRACTICAL WORK.* 
BY WILLIAM H. KNIFFIN, JR. 

Few books among the great number turned out annually will serve so useful a 
purpose as this one. It is a special work by one who has made a specialty of the 
subject, and hence can teach us something valuable. 

Readers of the Bankinc Law Journat will recall the author as one of our 
valued contributors; indeed, a part of the material used in the book appeared in his 
instructive articles in the JouRNAL. 

Mr. Kniffin leaves no part of the field uncovered, dealing with the history of 
savings banks from the earliest days, with the character and purpose, social and 
economic, of these institutions and their internal management. In the last-named 
part of the book, which is the principal one, the up-to-date conduct of the business 
is shown in great detail; and hereia is the great utility of the work. 

From the trustees and managers he carries us through the organization and the 
transactions step by step; the legal aspects of the business, the by-laws, the status 
of depositors and that of the deposits; withdrawal features, and other means of 
transferring deposits. 

The tellers and the cash they handle, the book-keeping methods with particu- 
lar reference to difficulties in making proof, are given several chapters. 

Illustrations, of which there are 190, are devoted chiefly to forms that will 
prove very useful in practical work. 

Then follow the subjects of investments and the distribution of earnings, with 
a large fund of advice to those who have to handle these functions. Finally the 
important question of audits receives adequate attention. 

Twelve shorter chapters, treating of allied subjects, such as banking by mail, 
lost pass-books, dormant accounts, society accounts, finger-print identification, 
home banks and school banks, insolvency, etc. In addition there is a very full in- 
dex, always a valuable adjunct to such a work. 

Altogether a book that every banker should have, because it so completely 
covers the subject. 


* Pabiished by Bankers Pablishing Co , New York, price $5, postpaid. 


SEVENTEEN TALKS ON THE BANKING QUESTION.* 
BY HON. CHARLES N. FOWLER. 

In this unique book Mr. Fowler has undertaken to bring out the facts bearing 
upon our defective currency and banking system in a way that they can be unde1- 
stood by the average man, and he has unyuestionably succeeded in doing this more 
fully than any one else who has undertaken to cover the same ground. An imagin- 
ary discussion between Uncle Sam and six citizens, including a Merchant, a Manu- 
facturer, a Lawyer, a Banker, a Farmer and a Laboring man, covering seventeen 
evenings, is the method employed. 

They go back to first principles, discussing the standard of value, money, cur- 
rency, bank-credit currency, exchange, value, credit, fiat money, greenbacks, re- 
serves, banking, clearing houses, land credits, with historical and a little statistical 
data. They are thus led step by step to the present-day conditions. 

The review of the conditions through which the country has passed and the 
present condition of weakness and inefficiency are brought out clearly and barring 


* Published by Financial Reform Publishing Co, Price $250. Orders received by the BankINe 
Law Journal Co. 
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a few non-essential inaccuracies, the story is absolutely correct. Of course Mr. 
Fowler emphasizes the superior utility of bank-credit currency and shows that the 
Suffolk system was a perfect one. 

There will not be much difference of opinion as to the things needful to correct 
the evils that exist; thus, the essential need of National supervision and of gold for 
reserve purposes; the abolition of bond-secured notes and greenbacks, to be super- 
seded by a bank-credit currency which sha}] adapt itself in volume to the needs and 
be always sound because redemption in gold is assured by adequate reserves. These 
requisites are made quite clear in the book. 

It is when one comes to Mr. Fowler’s remedy that there is considerable room 
for difference of opinion and there will hence be absent that full agreement which 
the first half of the book commands. His remedy is the same as that contained in 
his bill introduced in the last Congress, a synopsis of which was published in the 
Bankinc Law JournaL for January; he has added a provisior for insuring bank 
deposits by requiring a small contribution to a National fund, out of which deposits 
of failing banks are to be paid at once, to be reimbursed from the assets. 

Aside from the difference of opinion as to the cflicacy of the proposed remedy, 
the latter part of the book is not so cleverly written as the other parts; it could be 
rewritten with great advantage to the cause and tothe author. Where he occa- 
sionally falls into praise of himself he can be forgiven, because he is entitled to 
recognition for good work done in the past. 

The volume unquestionably gives the facts in a manner that will enable readers 
to reach conclusions for themselves. In this it is, as already suggested, a most val- 
uable contribution. 


RAND-McNALLY’S BANKERS’ DIRECTORY. 


The seventy-fourth edition of The Rand-McNally Bankers’ Directory, January, 
1913, is being distributed to subscribers. All of the valuable information contained 
in this book has, as usual, been revised and brought down to date of issue. For 
forty years this publication has been growing in popularity with the banks and mer- 
cautile houses in all parts of the world and to-day it is probably better known 
among the banking fraternity in the United States, Canada, and Mexico than any 
other similar publication issued. 

The Rand-McNally is the only bank directory that has the authority to use the 
new Transit numbers of the American Bankers Association. This feature was begun 
in the July, 1911, edition. 


THE BANKERS’ ENCYCLOPEDIA. 


The March, 1913, edition of the Bankers’ Encyclopedia published by the Bank- 
ers’ Encyclopedia Company, 20 Nassau Street, New York, is the best number thus 
far issued by that company. It contains 2,126 pages and is a compendium of useful 
information. Among some of the Encyclopedia’s special features will be found, at 
the beginning of each State, names of State officials, dates of legislative sessions, 
names of bank examiners, legal holidays, number of banks, total banking capital 
and names of clearing house cities. 

Similar information is to be found at the beginning of the list of banks of each 
principal city; besides many other valuable features that every bank requires. 
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RESERVE AGENTS APPROVED IN MARCH. 

The following banks were approved as Reserve Agents in March: 

Chase Nat. Bank, New York, for Nat. Rockland cory of Roxbury, Boston, Mass. ; 
United States Nat. Bank, Eugene Ore.; Phenix & Third Nat. Bank, Lexington, Ky. ; 
Worcester Nat. Bank, Worcester Mass.; First Nat. Bank, Lestershire, N.Y. 

Chatham & Phenix National Bank, New Songs for Palmetto Nat. Bank, Columbia, 
S. C.; Gogebic Nat. Bank, Ironwood, Mich. ; Nat. Bank of Syracuse, Syracuse, N. Y 

Fourth National Bank, New York, for Cumberland Valley Nat. Bank, Nashville, 
Tenn. ; Citizens Nat. Bank, Grand Rapids, Wis. ; Capital Nat. Bank, St. Paul, Minn. 


Hanover National Bank, New York, for Farmers Nat. Bank, Cushing, Okla. ; Po 
wow River Nat. Bank, Amesbury, ; Sligo Nat. Bank, Sligo, Pa.; American Nat, 
Bank, Tulsa, Okla.; First Nat. Bank, Afton, Okla.; Farmers & Merchants Nat. Bank 
Fairbury, Neb ; First Nat. Bank, Reedy, W. Va. 

Irving National Bank, New York, for Merchants Nat. Bank, Jersey City, N. J.; 
First Nat. Bank, Pennington, N. J.; First Nat. Bank, Williamstown, N. J.; Nat. Bank 
of Germantown, Pa.; First Nat. “td 4 East Newark, N. J.; First Nat. Bank, Gutten- 
berg, N. J.; Nat. Union Bank, Woonsocket, RK. 1.; Kingston Nat. ang Kingston, i 
Farmers Nat. Bank, Adams, N. Y.: First Nat. Bank, Boonville, Y.; Briggs Nat. 
Bank, Clyde, N. Y.; First Nat. Bank, Edmeston, N. Y.: Fultonville’ Nat. Fank, 
Fultonville, N. Y.; First Nat. Bank, Silver Creek, N. Y.; City Nat. Bank, St. Johns 
ville, N. Y.; Salt Springs Nat. Bank. Syracuse, N. Y.; W. Winfield Nat. Bank, W 
Winfield, N. Y.; First Nat. Bank. Altamont, N. Y.; First Nat. Bank, Cato, N. Y.; 
Union Nat. Bank, Schenectady, N. Y.; Yonkers Nat. Bank, Yonkers, N. Y.; Conti- 
nental Nat. Bank, Salt Lake City, — ; First Nat. Bank, Lacona, N. Y.; First Nat 
Bank, Snow Hill, Md.; Chicopee Nat. Bank, Springfield, Mass.; First Nat. Bank, 
Springfield, Mass. ; First Nat. Bank, Catonsville, Md.; Nat. Mt. Wollaston Bank. 
Quincy, Mass,; First Nat. Bank, Fulton, N. Y.; Nat. Bank of Haverstraw, Haver 
straw, N. Y.; Hopewell, Nat. Bank, Hopewell, N. J.; North Ward Nat. Bank, Newark, 
N. J.; First Nat. Bank, Kalamazoo, Mich.; First Nat. Bank, Valentine, Neb. ; Citi 
zens Nat. Bank, Frankfort, N. Y.; American Exchange Nat. Bank, Greensboro, N. C. ; 
Jacksonville Nat. Bank, eee lll.; First Nat. Bank, Trumansburg, N. Y. 
Citizens Nat. Bank, Tionesta, Pa.; Peoples Nat. Bank, Charlottesville, Va.; Nat. Ex- 
change Bank, Milwaukee, Wis.; Stockton Nat. Bank, Stockton, Kans. ; City Nat 
Bank, Crete, Neb.; Second Nat. Bank, Hamilton, O.; City Nat. Bank, Omaha, Neb. 

Mechanics & Metals National Bank, New York, for Broadway Nat. Bank, Rich 
mond, Va.; Miners Nat. Bank, Henryetta, Okl. 

Merchants National Bank, New York, for Southern Nat. Bank, Louisville, Ky. 

National Park Bank, New York, for First Nat. Bank, New Boston, Tex. 

Seaboard National Bank, New York, for First Nat. Bank, Checotah Okl.; First 
Nat. Bank, Be — Okl.; First Nat. Bank, Ducktown, Tenn.; First Nat. Bank, 
Colusa, Cal. ; Peoples N ‘at. Bank, Kingfisher, Okl.; Latimer Co. Nat. Bank, Wilbur 
ton, Okl. 


Continental & Commercial National Bank, Chicago, for First Nat. Bank, Edgeley, 
N. D,; Nat. City Bank, Memphis, Tenn ; Nat. Bank of Flint, Flint, Mich,; Wells 
Nat. Bank, Weils, Minn.: Farmers Nat. Bank, Aurelia, lowa; First Nat. Bank, Dal 
hart, Tex.; United States Nat., Portland, Ore. ; First Nat, Bank, Langdon, N. D. 

Corn Exchange National Bank, Chicago, for Nat. Bank of De Pere, De Pere, Wis. ; 
State Nat. Bank, Albuquerque, New Mex.; Inter State Nat. Bank, Hegewish, Wis. ; 
Nat Bank of Flint, Flint, Mich. 

Ft. Dearborn Nat. Bank, Chivago, for Arizona Nat. Bank, Tucson, Ariz.; First 
Nat. Bank, Roodhouse, I[lls.; Exchange Nat., Pittsburgh, Pa.; Traders Nat. Bank, 
Ft. Worth, Tex.; Merchants Nat. Bank, Dallas, Tex.; Citizens Nat. Bank, Grand 
Rapids, Wis.; First Nat. Bank, Middletown, N. Y.; Southwest Nat. Bank of Com 
merce, Kansas City, Mo.; Capital Nat. Bank, St. Paul, Minn.; Aurora Nat. Bank, 
Aurora, Ils. 


National City Bank, Chicago, for American Nat. Bank, Ft. Worth, Texas; Citizens 
Nat. Bank, Glenwood Springs, Colo.:, First Nat. Bank, Baker City, Ore.; Lindsey 
Nat. Bank, Gainesville, Tex. 


Corn Exchange National Bank, Philadelphia, for Citizens Nat. Bank, Martinsburg 
W. Va.; First Nat. Bank, St. Petersburg, Fla.; Citizens Nat. Bank, Waterbury, Conn. 

Fourth Street Nat. Bank, Philadelphia, for Buchanan Nat. Bank, Buchanan, Va. ; 
Vermont Nat. Bank, Brattleboro, Vt. 

Girard National Bank, Philadelphia, for Tremont Nat. Bank, Tremont, Pa. ; 
Traders Nat. Bank, Lowell. Mass. 
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Philadelphia Nat. Bank, Philadelphia, for German American Nat. Bank, Ft. 
Wayne, Ind.; Covington Nat. Bank, Covington, Va.; Luzerne Nat. Bank Luzerne, 
Pa.; First Bridgeport Nat. Bank. Bridgeport, Conn.; Shenandoah Valley Nat. Bank, 
Winchester, Va.; South Bethlehem Nat. Bank, South Bethlehem, Pa. 


Second National Bank, Pittsburgh, for First Nat. Bank, Bridgeport, Ils. 


Third National Bank, St. Louis, for First Nat. Bank, Hopkinsville, Ky. ; Traders 
Nat. Bank, Brenham, Tex.; City Nat. Bank, Decatur, Ala. ; Citizens Nat. Bank, Center- 
ville, Tenn. ; First Nat. Bank, McMinnville, Tenn.; First Nat. Bank, Petersburg, Tenn. ; 
German Nat. Bank, Little Rock, Ark.; Keota Nat. Bank, Keota, Okl.; Springfield 
Nat. Bank, Springfield, Tenn.; First Nat. Bank, Camden, Tenn.; Merchants Nat. 
Bank, Dallas, Tex.; First Nat. Bank, Sparta, Tenn.; First Nat. Bank, Cleveland, Tex. ; 
First Nat. Bank, Paris, Tenn. 

First National Bank, Cleveland, for First Nat. Bank, Coshocton, O. 

Citizens Central National Bank, New York, for Indiana Nat. Bank, Indianapolis, 
Ind.; Bank of North America, Philadelphia, Pa.; Fiftn-Third Nat. Bank, Cincinnati, 
O.: First Nat. Bank, Wortham, Tex. 

Union National Bank, Cleveland, O., for Fourth Nat. Bank, Cadiz, O. 

Liberty National Bank, New York, for Union Stock Yards Nat. Bank, Wichita 
Kans.; Third Nat. Bank, Atlanta, Ga. 


Franklin National Bank, Philadelphia, for Yonkers Nat. Bank, Yonkers, N. Y. 
Mercantile National Bank, St. Louis, for First Nat. Bank, Tulsa, Okl. 


as 


AMERICAN BANKERS CONVENTION OF 1913 AT BOSTON. 

Boston bankers are looking forward with great interest to the American Bankers 
Convention, October 6 to 10 inclusive, which they propose shall outrival any of the 38 
previous gatherings of that body. They are looking for a very large attendance, not 
less than 3,500 delegates alone. 

For a month the executive committee of the Boston association has been at work 
with the preliminary arrangements and sub-committees are beginning their activities 
every day now. Though the convention is six months away, delegates have already 
engaged 700 rcoms in the leading hotels. A few hotels no longer have rooms avail- 
able for the week of the convention. 

Headquarters will be at the Copley Plaza and several of the business meetings wil 
be held in the ballroom there. Meetings will be held also in Symphony Hall. 

Such entertainment as the hosts will provide has never before been planned. Noth- 
ing short of the highest quality in entertainment features will be considered. The teut- 
ative programme suggests a grand ball on the opening night; an aquatic carnival on the 
Charles River basin, with the greatest display of fireworks ever seen in the east, for the 


second evening; impressive exercises and addresses commemorative of the early history 
of Boston in the ancient churchesand in Faneuil Hall for the third evening; an informa 
visit to Harvard with sports in the stadium for the third afternoon; an inspection of the 


water front and harbor and one of the largest shore dinners ever known for the fourth 


afternoon, and a special performance at the Opera House for the evening of the last day. 
And these are only the bright spots in the entertainment programme which provides for 
minor enjoyments every day and which cares for the visiting ladies so that they shall 
have no dull hours. 

Supervising al] the arrangements is the following executive committee of Bos 
tonians: T. P. Beal, Chairman, President Second National Bank; A. L. Ripley, Vice 
President Merchants National Bank; W. A. Gaston, President National Shawmut Bank; 
D). G. Wing, President First National Bank; Philip Stockton, President Old Colony 
Trust Co.; Allen Forbes, President State Street Trust Co.; W. R. Evans, President 
Boston Five Cents Savings Bank, and H. L. Ayer, Secretary, with offices in the Firs 
National Bank building. 

All requests for reservation of rooms should be forwarded to Mr. Chas. P. Blinn 
Chairman of the hotel committee, and Vice President of the National Union Bank. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending April 6, 1912, and April 5, 1913, respectively, together 
with a computation of the proportionate i increase or decrease of deposits for the year: 





Legal Net 
Deposits 


Loans and 
Discounts 


Loans and 
Discounts 


Legal Net 
Deposits 


Deposits. 


Bank of N. Y. N. B.A.. 
Bank of the Manhattan Co. | 
Merchants’ National 
Mechanics & Metals Nat.. 
Bank of America......... 


National City ... 
Chemical National. Pot 
Merchants’ Exch. National | 
Nat.Butchers & Drovers. . | 
Greenwich 


American Exchange Nat. | 
Nat. Bank of Commerce.. 


Chatham & Phenix Nat.. 
People’s 


Hanover National* 
Citizen’s Central National | 
National Nassau 
Market & Fulton Nat. ... 
Metropolitan Bank 


Corn Exchange ... 
Importers & Traders Nat. 
National Park. 
East River National. 
Fourth National .... 


Second National... . 

First National 

Irving Nationalt. . 
Bowery... ; 
N. Y. County National... 


German-American. . 
Chase National 
Fifth Avenue. . 
German Exchange 
Germania .. 


Lincoln National ..... 
Garfield National 

Fifth National 

Bank of the eed Y 
West Side Bank 


Seaboard National . 
Liberty National 

N. Y. Produce Exchnége.. 
State Bank 

Security Bank 


Coal & Iron Nat’! Bank .. 
Union Exchange Nat.. .. 
Nassau Nat. Bank, Bklyn. 


Totals 


Average, 


| 

85,622,000 
22,847,000 
10,805,000 | 
9,359,000 | 
11,529,000 


48,586,000 
25,212,000 | 
87,956,000 | 

1,433,000 | 
33,854,000 | 


14,524,000 | 
122,320,000 
39,455,000 
3,345,000 
596, 


11,483,000 


6,306,000 
9,204,000 
8,289,000 


Average, 
1913. 


$20,495,000 | 
28,150,000 | 
19,257,000 | 
54,186,000 | 
24,229,000 | 


178,286,000 
28,370,000 | 
6,481,000 | 
2,219,000 | 
9,167,000 | 


41,957,000 | 
127,847,000 
4,814,000 | 
19,123,000 | 
2,378,000 


73,916,000 | 


bo oo 


paAN 
SS 





11,844,000 


6,261,000 | 


8,990,000 
7,528,000 


'$1,415,339,000 $1,330,299,000 








35,166,000 


14,097,000 
114,040,000 


38,784,000 | 


3,533,000 


8,605,000 | 


3,966,000 | 
106,905,000 | 
15,441,000 | 
3,510,000 
6,422,000 | 


16,723,000 | 
9,483,000 | 
3,487,000 | 
12,533,000 | 


4,784,000 


30,035,000 
21,673,000 


10,353,000 | 
21,377,000 | 


14,653,000 


6,411,000 
9,210,000 
7,357,000 


$1,430,982,000 








Per Cent. 
Average, F 
1913. Inc. 
$17,533,000 
30,200,000 
18,397,000 
53,100,000 
23,272,000 


171,403,000| .... 
25,481,000| .... 





10,394,000 | ; 
40,061,000| .... 


101,220.000| .... 
4.398.000) 6. 
19,332,000 | 10. 
2,374,000 | 10. 


81,395,000] .... 
21.900,000|.... 
12,099,000| .... 
9'331.000| .... 
13,927,000 18. 


57,737,000 | 
21,849,000 
85,569,000 

1,653,000 
29,854,000 


. -_ — “ 
* ADO YUIMsAIN-: 


$1, 322, 742,000 





* Consolidation of Hanover National and Gallatin National Banks. _ 
¢ Consolidation of Irving National Exchange and Mercantile National Banks. 
The returns of the Trust Companies for April 5, 1913, will be found on page xviii. 





